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PREFACE. 



The foUowiB^ work, commenced in the hour of leisure, for* my own 
use, to be completed as time favored, has been mostly matured amid the toil- 
some occupation of a profession, which, pursued as it is in this State, allows 
of no relaxation or period of repose during the business portion of the year. 
I now offer the work with its many errors, to my brethren of the Bar, 
believing, that with all its imperfections, it will relieve those who are in full 
practice, of some portion of their present burthen, and will be as a sign to 
the student, directing him on the road he desires to travel. 

What was thus intended for private use, has been, by the desire of friends, 
both of the Bar and the Bench, converted into this public enterprise, and 
the amusement of a leisure hour changed into a business demand, extending 
its urgent claims into the very midst of winter. These considerations are 
properly stated in mitigation of a severe criticism. 

In regard to the arrangement, simplicity has been my aim. I*believed 
that by concentrating the matter under the fewest heads, provided they 
were appropriate, though more time might be necessary to acquire a 
knowledge of the order, yet when once obtained, the facility of an examination 
would be thereby greatly increased. Thus, finding that the titles of " County 
Court " and **Orphans Court," were used synonymously in the statutes, I 
nave joined them, and included under the head " County and Orphan's 
Court," all decisions relating to the sale and settlement of estates of de- 
ceased persons. 

I desire to say, also, that whenever it was possible to convey the decision 
m the language of the Court, I have done so, although in many instances, I 
might possibly have stated it more pointedly: — ^Regarding the Digest in its 
true light, as a mere index, occasional indistinctness seemed preferabje to 
the risk of error. 

As to the mechanical execution of the work I have wished to spare no ex- 
pense, and in this, I believe it will be found to bear a favorable compari- 
son with any published in the aputh west. The cost of publication has been 
very great, and when the contract was entered into, it was under the 
assurance that the enterprise would meet with the approbation and patronage 
of the Legislature; — whether it will finally receive these is yet to be seen. 
But whatever may be the result in a pecuniary point of view, if the Digest 
shall answer the purpose which principally induced its publication, I 
shall feel perfectly contented in having added something, however small, to 
advance the interests of a profession to which I am, with a sincere pride, 

attached. 

P, PHILLIPS. 
Mobile, 1st April, 1840, 
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RULES OF COURT AND OF PRACTICE. 



Note. — "In the arrangement of these rules, the Reporter has had reference to an arbitrary 
division — ^founded on the collection of such only as appear offeree, or not repealed. It will 
thus be seen that the present number^ bear no analogy to those in previous publications. " 

Reporter o/ 5 S. & P. 



GENERAL RULES. 

1. The clerk of every court of record in the state, shall Appeiraujces. 
keep in court, in term time, and in his office in vacation, a book, 

to be called, The Book of Appearances. Any attorney or 
solicitor, desiring to appear in any civil cause, shall make in said 
book, or cause to be made therem by the clerk, an entry of his 
name, stating the cause in which he appears, ( and if there be 
several of the same name, its number or other mark of identity,) 
the party or person for whom he appears, and the date of such ' 

entry. Such entry shall be considered an appearance of re- 
cord. The counsel whose name shall be so first entered, shall 
be considered the leading counsel in the cause, for the party or 
person for whom he so appears, until he abandon the cause, and 
then the counsel whose appearance shall be next in date, and so 
on. Such notices, &c. as are authorized to be served on the 
attorney of a party shall be served on his leading counsel. 

2. No one shall be permitted to appear in a cause as counsel Appearances, 
or attorney, unless he has been employed therein, and his ap- 
pearance has been entered as aforesaid, or unless he represent 

other counsel, whose appearance has been so entered, or may 
have the special leave of the court. 

3. Counsel shall be considered as having abandoned a cause Abandonment, 
by entry to that effect, by failing at two successive terms of the 

court, to appear or be represented therein, by removal from the 
state, by quitting the practice, or by death ; in any of which, 
and in such other cases as the court may direct, the clerk may 
enter such abandonment on the book of appearances. 

4. The attorney's fee, taxed in the bill of costs, shall be taxed Fees, 
in the name of the leading counsel, at the time of final trial. 

5. All declarations, pleas, bills, answers, assignments of er- Assigning er- 
rors, joinders in error, briefs, &c., must be signed by counsel ^rs. 
where counsel is employed. 
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RULES OF PRACTICE IN THE SUPREME COURT. 



Assigning er- 



rors. 



Assigning er- 
rors. 



Authorities. 



Authority. 



Roll of attor 
nies. 



Motions. 



1. In assigning errors, it shall be sufficient to state concisely, 
in writing, in what the error consists. The words " there i^ 
no error in the record," shall be a sufficient joinder in error. 

2. On application to the court, add'.tional assignments may be 
filed at any time before joinder, but after joinder, such only as 
will aiFect the merits of the controversy. 

Trial of causes. 3. Each cause, (not being within the rule concerning delay 
cases, nor the rule concerning criminal cases,) must be called 
and tried according to its order on the docket, unless, for good 
cause shown, it be continued or passed over. 

4. A list of the authorities to be used in the argument of any 
cause, shall, if applied for, be furnished to the counsel for the 
adverse party, one day before the trial ; otherwise theV shall 
not be read or commented on in the argument, on behalf of the 
party so in default, but they may be cited. 

5. No authority which was not read in the opening argument 
shall be read in the conclusion, unless by leave of the court, or 
to rebut authority introduced by the adverse counsel. 

6. The clerk shall keep a list or roll of all attomies of this 
court, entering their names in the order in which they were ad- 
mitted. 

Special motions 7^ S{)ecial motions shall be heard on each Thursday of the 
term : and for this purpose the clerk shall call over the names 
of the attornies, beginning with the attorney general, and pro- 
ceeding with the others according to their order on the roll. 

8. The clerk shall keep a motion docket, in which shall 
be entered all motions for argument which are not ex partCj or 
of course. In such entry, the nature and particular grounds 
of the motion shall be designated, and at least one day before 
the hearing of the motion the entry shall be shown to the coun- 
sel for the adverse party, or he shall have such written notice 
as will enable him to refer to it. 

9. On the second Thursday of each term, after the motions 
have been heard, the criminal causes shall be called, and shall 
be in order until all are disposed of; but the court for sufficient 
reason shown, may postpone any such cause until another day. 
In such causes, the party seeking to reverse, shall assign errors 
and furnish briefs. 

10. On any motion day, if the counsel for the defendant in 
error, or appellee, state that it is his belief that the case is 
brought into this court merely for delay, the record shall be sub- 
mitted to the court without argument on either side. If the 
court, on examining the record, consider it a delay case, the 
judgment shall be affirmed; but if it appear to be doubtful or 
difficult, or if when so offered to be submitted, or at any tinpe 
during the term the counsel for the plaintiff in error, or appel- 
lant, state to the court that it is his opinion, that on more full 
examination, the judgment will be reversed or corrected, it 
shall not be so affirmed ; or if such judgment of affirmance has 
been entered, it shall be set aside, and the case shall stand over 
for argument in its regular order. 

11. In cases where the judges are equally divided in their 
opinions, the judgment of the court below shall be affirmed ; 
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AND OF PRACTICE. vit 

but if the judges whose opinions shall be against affirming, so 
request, the case shall be retained for one terra only. 

12. A certiorari to perfect or to bring up a complete record, Certiorari, 
may be awarded at the first term, on motion of either party : if 

its object be to sustain a judgment, without a shewing ; but if 
to reverse a judgment, a sufficient shewing must be made. 

13. The clerk may permit either of the attorneys concerned Records. 
in a cause to take the record and papers thereof from the clerk's 
office, to be returned at such time as by the rules of the office 

may be directed i 

14. The public examination for licences to practice law, shall Students. 
be on the first TuesdsLy and on each Saturday of the term. 

15^ No private agreement or consent between the parties, or Private agree- 
their attorneys, relating to the proceedings in any cause, shall ™®"^*- 
be alledged or suggested by either against the other, unless the 
3§ime be iii writing, and signed by the party to be bound 
thereby. 

16. The counsel for the plaintiff in error or appellant, one Briefs, 
day at least before the trial, shall furnish to the court three briefs, 
succinctly stating therein the material facts, out of which the 
points in controversy arise, and referring to the authorities on 
which he relies j and shall not be heard in argument unless such 
brie& be furnished. 

17. After the first day of January next, all transcripts of re- Transcripts 
cords sent up to this court, shall be on paper of uniform size, 

( according to a sample to be furnished by the clerk of this court,) 
with a blank margin of an inch and a half, along the side of 
each page where the leaves unite. 

18. No original bill of exceptions or paper, read or offered Copies of pa- 
in evidence shall be sent to this court. Copies of bills of ex- pers. 
ceptions, and of papers therein referred to, shall be inserted in 

their proper places in the transcripts. , 

19. The pages of the transcripts shall be numbered. Each Index of. 
transcript shall be prefaced by an index to its contents ; speci- 
fying the pages at which the various matters, (asr the writ, de- 
claration, pleas, bill of exceptions, judgment, bill in chancery, 
answer of each defendant, deposition of each witness, each in- 
terlocutory order or decree, final decree, &c. &c.) are to be 
found. Marginal references to the several matters, as above, 

shall be made throughout the transcript. 

20. The several sheets of each transcript shall be so stitched Clerks seal in. 
together, that every part can conveniently be read. The clerk's 

seal shall be so placed across the fastening of the cord with 
which the sheets are stitched^ that no part of the traascript can 
be detached, without separating thte seal, cord, or paper. No 
pa|ier attached by wafer^ paste, nor in any other manner than 
as aboipe, shall be considered as part of the transcript. 

21. A copy of the bond for prosecuting the writ of error, Copy of bond 
or appeal, (when such bond is given,) shall be seat with the ^^^ 
transcript ; such copy, the writ of, error, citation, &c., may be 

sent detached from the transcript. When the citation shall not 
be sent, the clerk shall certify whether a citation issued or not. 

22. The clerk of this court shall transmit, by mail or other- 
wise, to the clerks of the seveifg circuit and county courts, a 
copy of this rule, and a sample as required thereby — and no 



VIII 



RULES OF COURT 



Transcript. 



Transcript. 



Transcript. 



Transcript. 



Advisement. 



Where no pro- 
ceedings at re- 
turn.. 



transcript shall be here filed, unless it conform to the Hrst, se^ 
cond, and third clauses of this rule, as above stated. 

23. As the practice of this court in relation to the filing* of 
transcripts, and the setting aside of judgments ^ndered on cer- 
tificates and citations, seems to be but imperfectly understood, 
the court will state, for the information of the bar, the rules, 
which will hereafter be rigidly adhered to :* 

24. — 1st. If the transcript of the record is not delivered to 
the clerk, and errors assigned within the first three days of the 
term, the defendant in error is entitled, at any time before the 
record is filed, and the errors assigned, to his judgment of afiir- 
mance, on production of the proper certificate or citation.* 

25* — 2d. Whenever a judgment shall Ibe taken before a call 
of the division, to which the case properly belongs, it will be 
deemed a sufficient cause to reinstate the case, and to set aside 
the judgment, if the transcript is filed at any time before the 
first motion day, after the call of the division.* 

26. — 3d. Xn all other cases where a motion is submitted to 
set aside a judgment rendered on certificate or citation, affida- 
vits must be produced, shewing satisfactory reasons why the 
transcript was not filed within the three first days after the call 
of the division to which the case belongs. If the transcript 
offered, is defective, the affidavits mustslrow, either that appli- 
cation has been made for a correct transcript, or that there was 
not sufficient time, after the defect was discovered, to procure 
one before the adjournment of the court. And, in either event, 
the deficient matter must be stated with sufficient certainty, to 
enable the defendant in e;'ror to admit the existence of the 
same, and to proceed as if the record was complete.* 

27. Ordered hy the court. In. all cases which shall be held 
under advisement, it shall be the duty of the clerk to ftirnish 
two copies of the record, or such parts thereof as may be re- 
quired by the court, and that the costs of the same be taxed in 
the bill of costs.* 

28. Ordered^ That in all cases where writs of error, or ap- 
peails, shall have been allowed, returnable to this court, if at the 
proper return term, no proceedings are had in the cause ; and 
the samQ be neither affirmed, reversed, dismissed nor continued, 
the defendant in error, or appellee, shall be entitled to proceed 
to execution in the court below, as if no w^rit of error or appeal 
had been allowed, upon filing with the clerk below, the certifi- 
cate of the clerk of this court, that no proceedings have been 
had in such cause at the retam term. And the clerk of this 
court shall issue such certificate on the application of any party 
requiring the same, certifying that no proceedings have been had 
in stH^h cause as the applicant shall name, when such is the fact : 
Provided, That where such certificate shall have been applied 
ibr and issued from this court, no affirmance on certificate from 
the court below at any after term shall be allowed, unless the 



* Adopted January term, 183S.— It is ordered by this court, that the rules 
of coust collected and published in the fifth volume of Stewart & Porter*s 
Reports, and as there respectively ^^^jd^ered and arranged, be, and the same 
are hereby adopted as rides of prsctice i 
courts of the state of Alabama. 
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• gertificate of no proceedings obtained from this court, be return- 
ed with an affidavit that tie same has not been used, or other 
satisfactory evidence thereof.* 

.29 This court has hitjherto-been very indulgent in admitting Students. 
to its bar applidants for license. That none may hereafter pre- 
sent himself for examination who is not well skilled in his pro- 
fession, the court deems it proper to declare, that in future, ex- 
aminakons conducted under its eye, will be thorough, and well 
calculated to test the extent of the applicant's professional at- 
tainments ; and where these are defective, the court will not 
hesitate to withhold a license, t 



RULES OF PRACTICE IN CIRCUIT AND COUNTY COURTS. 

1. The clerk shall enter all causes on the appearance docket, Appearances, 
according to the order in which the writs were received by the 
sheriff. 

2. He shall keep a separate docket in which shall be entered Docket, 
all motions made during the term, (not incidental to the cause,) 
in the order of time in which they are made, and they shall be 
called in the sano^ order. 

3. He shall keep on his table when the court is sitting, and Order Book, 
at all other times in his ofEce, a memorandum book, in which 
the attorneys may respectively enter p7'^p€s and other direc- 
tions to him. 

4. On every final judgment and decree rendered during the Executions. 
term, (unless the party to be benefitted thereby, or his attorney, 
shall, in writing, otherwise direct,) the clerk shall issue execu- 
tion, as soon after the adjournment as the law will permit. 

5. An attorney may be security for crests, but shall not be Attornics. 
bail for his client, either in a civil or a criminal case. 

6. To every scire facias returned "made known," the defen- Scire Facias. 
dant shall plead within the first two days of the term to which 
the same is returned, the plaintiff shall reply on the day next 
thereafter, and so on from day to day, until issue in fact or in 
law be joined ; but either party may demand a trial at the re- 
turn term, although the court may not continue in session three 
days. 

7. When oyer of any instrument which is the foundation of Oyer, 
the action, is demanded, and notice thereof given to the attor- 
ney for the plaintiff, oyer shall be granted within two days 
thereafter ; unless the mstrnment be out of the possearion of 
the plaintiff, and a aubpasna dtices tecum be necessary, in which 
case oyer shall be granted on the return of the svhpomay duly 
executed \ and in default thereof, in either case, judgment of 
mm pros shall be entered. When oyer of letters testamentary 
or letters of administration, is demanded, it shall b^ granted on 
or before the first day of the term next after the return of th< 
writ, but the trial shall not, on that account, be delayed. 

8. When the action is on any instrument purporting tQ|Bj|^roduction of 
been signed by the defendant, and within the time pve^BfSa papers. 

* Adopted January term, 1839. t Adopted June term 

2* 




J 



X RULES OF COURT 

for pleading, he shall give notice to produce .it, it shall, within 
one day thereafter be produced for his inspection. In default 
thereof, non-suit may be entered, unless sufficient excuse, be 
shown. 

Defaults. 9. Defaults may be entered on the docket in vacation, which 

shall relate to the preceding term, and advantage thereof may 
be blaimed at the next term. ' 

Defaults. 10. After a default has been duly entered, the party claiming 

the benefit thereof shall not be bound to receive any plea or 
pleading of the party so in default. 

^ 11. On timely application, on affidavit shewing merits and 

sufiicient matter of excuse, a default may be set aside on such 
terms as the court may impose. * 

Plea in abate- ^^* ^^ P^®^ ^^ abatement shall be received if objected to, 

ment. Unless by the indorsement of the clerk it appear to have been 

filed within the time allowed for pleading. 

Atjachment. 13, A motion to quash an attachment, appeal or process, 

must be made at the first term at which it can be made, and not 
afterwards. 

Private agree- 14. No private agreement or consent between the parties or 

ment. their attornies, relating to the proceedings in any cause, shall 

be alledged or suggested by either against the other, unless the 
same be in writing and signed by the party to be bound thereby. 

Trial of causes. ^^- '^^^ docket of civil causes for trial shall be called abso- 
lutely on the first day of the term, unless the presiding judge 
shall order otherwise. Each cause shall be taken up according 
to its priority on the docket, and tried or continued. If passed 
over, it shall not be called again during the term until the other 
causes for trial have been disposed of. 

Continuance. 16. The party applying for a continuance of any civil action, 
must state in the affidavit the names and places of residence of 
the absent witness or witnesses ; what diligence he has used to 
obtain his or their tesMmony, and what he expects to prove 
thereby* If the adverse party will admit what it is so atledged 
«uch absent witness will swear, the cause shall not be continued 
by reason of the absence of such testimony. After the first 
continuance, such other shewing must be made, and such terms 
may be imposed, as to the court shall seem proper. 

^^^^ ^ 17. No cause shall be continued twice in succession by con- 

sent of parties. 

Examination of ^®' ^^ tneXy oaly one counsel on each side shall examine a 

witnesses. Witness. 

A ffumenL ^^* ^^ ^^® counsel for the^aintiff waives the right of open- 

ing th^ argument, he shall not have the right of concluding. 

Change of ve- ^^' Whenever a change of venue shall be awarded, the 

nue. clerk -shall subjoin to the original papers, a transcript of all en- 

tries relating to the suit ; and by some discreet person s^d the 
whole inclosed under seal, to the clerk of the court to which 
ttie case is ordered to be removed. Such messenger, on pro- 
di^ing the rec^pt df the clerk to whom the papers, &c., have 
teen so sent, shall fee entitled to receive from me clerk by whom 
ras employed,- five cents per mile for going and for retum- 
the one clerk's office to the other. The clerk shall not be 
boilHH to transfer said papers, &c. until the party obtaining the 
change t)f venue has deposited with him a sum sufficient to pay 
the (Bbmpensation of the messenger aforesaid. 
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21. A particular day in each term shall be set apart for hear- Motions. 
ing motions, but they may be heard at an earlier day by leave of 

the court. 

22. Reasons in arrest of judgment, and reasons for new New trials, &c. 
trial, and the affidavits in support thereof, if any are relied on, 

shall be filed with the clerk, and notice thereof be given to the 
adverse party, one day before the argument. If the cause is 
tried on the last day of the term, the notice shall be given when 
the motion is entered. The party making such motion is enti- 
tled to the opening and conclusion of the argument. All such 
motions not acted on, or continued by order of the court, are to 
be considered as discharged of course, on the last day of the 
term. 

23. In cases brought from a county court into a circuit court, Appeals. 
by writ of error or appeal, the rules of the supreme court so 

far as applicable, shall be in force in the circuit court. 

24. Ch'dered, That from'henceforth, in every action of eject- Ejectment. 
ment, the d^endant shall specify in the consent rule, for what 
premises he intends to defend, and shall consent in such rule, to 
confess upon the trial, that the defendant, (if he defends as ten- 
ant, or in case he defends as landlord, that his tenant,) was at the 

time of the service of the declaration, in possession of such 
premises, and that if upon the trial, the defendant shall not con- 
fess such possession, as well as lease, entry and ouster, where- 
by the plaintiff shall not be able further to prosecute his suit 
against the said defendant, then no coats shall be allowed for 
not further prosecuting the same, but the said defendant shall 
pay costs to the plaintiff, in that case to be taxed. 



RULES OF PRACTICE IN CHANCERY. 

1. Where it is satisfactorily shown, by affidavit to the bill, or Non-residents. 
by other means, that a defendant resides out of the state, an or- 
der of publication may be made at the first term. 

2. An injunction to stay proceedings at law, either before or Injunction. 
after judgment, shall in no case issue until bond and security 

have been given in such sum, and with such condition as 
the judge may direct. On awarding an injunction for any other 
purpose it shall be in the discretion of the judge to require se- 
curity, or not. 

3. All bills for injunction shall be filed with the clerk, within Injunction. 
twenty days after obtaining Hiejiat therefor^ and not afterwards. 

The derk shall issue the writ of injunction immediately after 
the terms on which it was awarded shall have been complied 
with. ' 

4. If the complainant shall not before die second term after Bringing in de- 
filing his bill, have taken measures to bring in the defendant, his fendant. 

bill shall be dismissed, 

5. "Where a defendant resides out of the state, on the appli- Non-residents. 
cation of his solicitor, the clerk shall issue a commission, di- 
rected to one or more persons, to take and certify his answer. 

The affidavit to the answer shall be attached thereto, sworn to 
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and subscribed by the defendant, before such commissioners, or 
one of them, and so certified by him or them. Where an affi- 
davit to the bill or petition of a party residing out of the state 
is necessary, it may be taken and certified in like maimer. The 
answer of a foreign corporation taken according to law, may be 
certified by commissioners appointed in lik© manner. 

6. All demurrers shall state the matters of objection to the 
bill. If a demurrer be overruled, the defendant shall forthwith 
put in a full and sufficient answer. 

7. A defendant may at any time move to dismiss a bill, or to 
dissolve an injunction, for want of equity. When exceptions 
to an answer for insufficiency have been filed and disallpwdd, 
the injunction shall thereby be dissolved without motion or fur- 
ther argument. 

8. The unsuccessful party in a demurrer to a bill, exceptions 
to an answer, motion to dismiss a bill, or to dissolve an injunc- 
tion, shall pay the costs thereof, unless the court shall otherwise 
order. 

9. When a hearing is brought on by consent on bill and an- 
swer, the answer shall be taken as true. 

10. The testimony of w^itnesses shall be written in presence 
of the commissioners. A solicitor for either party shall not be 
a commissioner, or write the deposition. 

11. Testimony de bene esse may be taken before answer filed, 
if the complainant make affidavit that the pr4>of of a material 
fact depends on the testimony of the witness, or that the wit- 
ness is aged or very infirm, or about to remove, from the state, 
and give notice as in other coses. If the emergency is such as 
will not admit of delay, the court or clerk may appoint the time 
of taking apd the notice to be given. 

12. The complainant in a bill of interpleader, intending to 
take testimony, must give notice to all the parties required to 
interplead. 

13. Testimony taken by interrogatories and cross interroga- 
tories, fully answered, may be used by either party. Where 
a party, having had an opportunity to cross-examine, fails so to 
do, he shall not afterwards have a commission to examine the 
same witness on the same points, unless by special order of the 
court, or of a judge in vacation ; nor shall a re-examination of 
a witness as to the same points be allowed, unless by order of 
the court, and on special shewing. 

14. Depositions shall be sealed up with the commission by 
the commissioners, with the name of the cause indorsed on the 
envelope, and the packet shall be directed to the clerk. The 
publication of any deposition must be by order on the minutes 
of the court, or by consent in writing, signed by the parties ch: 
their counsel. 

15. When a cause is called for hearing, if the complainant 
does not appear, it^hall be dismissed : if he appear, and the de- 
fendant does not, it shall be heard and a decree rendered ac- 
cording to.the claim and proof. Either party on timely appli- 
cation, may set aside his default on such term as the court shall 
impose. 

16. At the hearing of every cause the complainant's counsel 
shall furnish to the court a brief, containing a succinct statement 
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of the material facts stated in the bill, answer, exhibits and tes- 
timony ; the points raised, and the authorities on which he in- 
tends to rely. If he fail to furnish such brief, he shall not be 
heard in argument. 

17. A final decree should be called in question, before the Review of final 
court rendering it, by bill of review only ; and shall never be decree, 
impeached by original bill, unless on the ground of fraud. 

18. The clerk shall keep a rule book, in which the solicitors Rule book, 
shall respectively enter all motions for re-hearing, and motions 

to set aside orders or decrees made for want of answer. The 
motion for re-hearing must be made at the same term at which Re-hearin». 
the decree is rendered. A defendant must, at the time of en- 
tering a motion to set aside an order or decree made on his de- 
fault, file with the clerk a full and sufficient answer. 

19. Any bill for discovery, in aid of a claim or defence at Bills for disco- 
law, being ancillary to the common law proceeding, shall be filed ^®*7' 
therewith, and disposed of when the case at law is called. 

20. Where a suit at law and a bill in chancery are instituted' Election of 
for the same claim or demand, the defendant, on suggestion suits. 
supported by affidavit, may move the court to inspect the re- 
cords, and if it appear that the two suits are for one and the 

same cause of action, it shall be ordered that the plaintiff" elect 
in which he will proceed, and that he dismiss the other, 

21. In cases which may be revived by scire facias, on sug" Sci. fa. to bring 
gestion of the adverse party to the clerk in vacation, he may *" "®^ parties, 
issue a scire facias to bring in as parties the representatives of 

such as may have died pending the suit. 

22. The sessions of the clerk as master in chancery, shall be Sessions of 
held at his office, unless by consent of parties he appoint a dif- '"^•ster. 
ferent place. He shall determine as to the time and duration 
thereof, and issue all notices to the parties interested in his in- 
vestigations. 

23. Exceptions to testimony admitted by the master, must be Exceptions to 
taken before him, and certified in his report. If not so taken, testimony, 
the exception is waived. 

24. The clerk shall conduct all sales made under decree of Sales by mas- 
the court, unless the decree otherwise direct, and the court ^^r. 

shall fix his compensation therefor. 

25. The rules of practice of chancery in England, so far 
consistent with the laws of this state, and the rules made un4 
them, shall be in force in cases not provided for in the 
rules. 

26. Ordered^ That the tenth rule, relating to chancery prac- IvKde of taking 
tice,be abolished, and in lieu thereof, hereafter, depositions in ^^^^^g*'"^/'"' 
chancery causes shall be taken by either party, upon commis- ^ ^^^^^ 
sion ; and such reasonable notice as to time and place of taking 
the same, as the clerk or chancellor shall prescribe. 

27. Ordered, That in chancery causes, either party desiring j^. ^ 
to take the evidence of witnesses, may do so, as now provided, 
by deposition; or may take the same by filing interrogatories 
with the register, or serving a copy on the adverse party, and 
giving ten days previous notice of the time when the comrais- 
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sion will issue, so that cross-interrogatories may be filed : Fro- 
videdy That where there has been no cross-examination, or 
where the evidence shall have been taken upon interrogatories 
and cross-interrogatories, the opposite party shall have tJie right 
to a commission to examine again the said witness by deposi- 
tion, at his own costs, ten days notice of thetipae and place being 
given to the adverse party.* 

* Adopted June term, 1839. 
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TO THE READER. 



Notwithstanding the exercise of great care in this pub- 
lication, I find upon a review of it, that many errors of re- 
ference as to the pjstge and volume of the Reports exist. — 
As, however, the names of the, cases are properly given, if 
any difficulty should exist in referring from the Digest to 
the Reports, this can be easily remedied by looking for the 
case in the General Index, which contains all the cases to 
be found in the Reports, alphabetically arranged, from Ala- 
bama Reports to 7th Porter, inclusive. In the first column 
will be found the page of the Report, and in the second, the 

page of the Digest. 

THE AUTHOR. 
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DIGEST OF CASES 



DETERMINED IN THE 



SUPREME COURT OF ALABAMA. 



ABATEMENT. 



I. HOW AND WHEN TO BE PLEADED, VERIFICATION AND JUDGMENT. 
II. TO THE PERSON OF PLAINTIFF AND DEFENDANT. 
III. MISNOMER. 
rV. DEMURRER AND WAIVER. 



I. Sofw and when, to he Pleaded — VerificaMon and Judgment, 

1. It is a good plea that the sheriff who executes a process is the plain- 
tiff in itUeresU Mitchd v; Aliens 2 S. & P. 247. 

2. Several pleas may be pleaded to the same action under the statute. 

Ibid. 

3. A plea commencing in abatement and concluding in bar, is defective 
and bad on demurrer. Rogers if Son v. Smiley 8f Chriffm, 2. P 249. 

4. When i§sue is taken on a defective plea, the defect will not be en- 
quired into. State v. Ligon, 7. P 167. 3, P 43. 

5. Demurrer to plea admits the plea to be filed, and can only contest its 
legal sufficiency — and semble does not reach the* endorsement required by 
12th rule of practice. Though an objection it seems might be well taken 
to the plea if it affirmatively appears that it was not filed within the time 
prescribed by stati^te. Powers^v. Bryant, admr. 7, P 9. 

6. Plea fliat the action was brought before debt due — ^sufficiently veri- 
fied by the endcMrsemeiit of writ. D. ^ J". Cottier v. Crawfordy A. R. 100. 

7. When plea was filed at the same Term with Declaration, sufficiently 
verified by affidavit subsequent to the Term, being filed before default 
claimed, it is in time. Wlis v. Rickmam,, A. R. 394. 

2 



10 ABATEMENT. 

8. Plea alledging that the obligation sued on was given in consideration 
of services not yet performed, but which shows that they were in the pro- 
gress of performance, — ^if not verified is Demurrable. * 

Coulter V. Bdl, 2. S & P. 358. 

9. Whenever the fact of the plea does npt ^.ppear on the Record, such 
plea must be verified by affidavit. ' ^ Ibid. 

10. ^I^^n^ to and subscribed in open Court," signed to a plea by a 
party pleading and attested by the Clerk, is sufficiently verified without a 
more formal afiidavit; nor is it necessary it should be signed by counsel. 

State V. Middleton, 5. P 484. Powers v. Bryant, amnr, 7. P 9. 

11. Demurrer to a plea sustained and Defendant answers oyer — ^the . 
judgment on the plea will not be revised in the appellate court. 

Pfirks Sf Burke v. Crreening, A. R, 178. 

12. Plea struck out as fiivolous — Judgment should be to answer over 
immediately, and not final. Gibson v. Liatighlin, A. R. 182. 



II. To the person of Plaintiff^ and Defendcmf, 

13. A suit will not abate by the death of Plaintiff*, if administrator makes 
himself a party — ^though it be without an order of the court. 

Jones V. Acre, admr, A. R. 6. Kennedy v. Pickering, A. R. 137. 

14. T. if W. declare as partners trading imder the name and firm of T. 
W. & Co. If there are more than twopartners, it can be shown by plea. 

Gamer v. Tiffney, Wyman Sf Co, A. R. 167. 

15. In assumpsit against common carriers, the rule of law requires all the 
parties to be joined; — but the non-joinder can only be taken advantage of 
by plea. Jones, et, aL v. Pitcher 3. S & P 135. 



III. Misrwmer, 

16. A substantial misnomer of either the Christian or Surname is good 
matter of plea. . Lynes v. State, 5. P 236 . 

17. That the initial only of the first name of a Defendant is set out in 
the Declaration, and not his name in full, may be made available by plea set- 
ting out his true name. Cantly v. Moody, 7. P 443. 



IV. Demurrer and Waiver. 

18. Plea and demurrer thereto-— and afterwards issue joined on "not 
guilty"-— the demurrer is waived, and the same matter cannot be insisted on 
m arrest of judgment. Dams v. Dickson, 2, S 370. 

19. Pleading to the merits after plea in abatement overruled, waives the 
right to revise the decision on it. Wade v. Kelly 4r Butckmsoni 2. S 443. 

See AUachfnent. Criminal Law, Errors and Appeals. FreMlder, Jury, 
Parties to Actions. Pleas and Pleadings. Practice. Supreme Court. 



ADMIRALTY.— ACTIONS IN GENERAL. 11 



ADMIRALTY — proo«:edings in nature of. 



1. The statutes 1824 & 1836, giving a lien by proceedings in the nature 
of Admiralty process against vessels, steamboats, &c. are to be construed in 
pari materia f both containing provisions designed to be dperative, and to 
constitute one system. 

Richardson et al. v. Cleveland Sf Huggins, 5. P. 251. 

2. The jurisdiction conferred by these statutes upon the county and cir- 
cuit courts is not unconstitutional, nor does it conflict with the admiralty 
and maritime jurisdiction. Ibid. 

3. When the libel states that the libellants were merchants; that they fur- 
nished stores, &c. to a certain named steam-boat; that the amount claimed 
was justly due; that the boat was duly registered and Hcensed, and that the 
articles were fiirnished at the special request of the owners and master of 
said boat at divers times, from the 7th January, 1835, to 20th April, 1836, — 
Held, 

I. That the description of the personal character of the hbellants and 
the vessel, was sufficiently certain to bring it within the terms of the sta- 
tute 1824. 

II. That the allegation, that the "stores" were furnished to the "steam 
boat" at the special request of the "owners and master," was equivalent 
to the allegation, **Jbr the use of the hoatP 

III. That the sufficiency of the averment as to the time when the stores 
were furnished, could be corrected by reference to the account filed and 
annexed to the libel. Ibid, 

4. The answer of respondent may be required to be under oath; but is 
not necessary unless the nature of the libel require it : And cases of this 
character should go to the jury and be tried independent of the oaths of the 
parties. Ibid, 

5. The bond required to be taken imder the statutes when executed, ope- 
rates as a discharge of the specific lien acquired by seizure. Ibid, 

6. When stipulations have been entered into, a condemnation on final 
judgment cannot be awarded. Ihid, 



ACTIONS IN GENERAL. 



I. ELECTION OP ACTIONS. 
II. WHEN ACTION ACCRUES. 



I. Election of Actions. 

1. Where proceedings to try the right of property are pending, plaintiff 
fileff a bill to subject the property as trust estate to the same debt, — ^he can- 
not be forced to elect which remedy he will pursue, until he has had the 
benefit of defendant's aziswer. 

Houston Sf Gillespie v. Sadler, 4 S. & P. 130. 



12 ACTIONS IN GEN.— AGREEMENTS & CONTRACTS. 

2. When courts of law and equity have concurrent jurisdiction of a 
matter of defence, and defendant elects to defend at law and fails, — ^he will 
not be permitted afterwards to go into eqmty, unless such failure has resulted 
from unavoidable accident. Haughey v. Strange 2 P. 177. 



II. WTien Action Accrues, 

3. Not sustainable for a private injury involved in a felony, until after 
acquittal of the felony. McGrew v. (Jato, A. R. 7. 

4. But if acquittal be procured by collusion with plaintiff, action cannot 
be sustained. Morgan v. Rhodes, 1 §. 70. 

5. Sheriff may maintain an action on the original consideration of a con- 
tract, though an order on a third person may have been given in payment, and 
is in the possession of the person drawn on, — ^provided plaintiff can show 
that such possession was improperly obtained. 

Gayle v. Randle, 1 S. 529. 

6. Action may be maintained against Mayor & Aldermen to recover the 
amount appropriated to owners of real estate, for widening a street — the 
consent of the owners vesting a sufficient consideration, 

. Mayor 8f Alderme7i v. Richardson, et a?. 1 S. & P. 12. 

7. An action will not lie to recover back money paid in part liquidation of 
a note of hand, but not credited thereon, when suit has been brought upon 
the note and judgment recovered. De Sylva v. Henry, 3 P, 221. 

8. A recovery in one form of action, will bar a suit in another form brought 
on the same cause. White v Martiii, 1 P. 215. 

See AgreemenUs and Contracts. Assumpsit. Attachment. Executors and 
Administrators. Parties to Actions, "Partners and Joint-Owners, 



AGREEMENTS AND CONTRACTS. 

I. Consideration, want op, illegality, and adequacy. 
II. Construction of particular agreements. 

III. As to performance and damages. 

IV. Privity and entirety of contract. 
V. Rescinding an agreement. 



I. ConsidertUiwi, Want of, Mlegdlity and Adeqtuicy. 

1. A promise to indemnify < one who is about to become a surety in a 
Sheriff's Bond, is valid and binding, if in writing. 

Bromi j/i, Adams, 1. S. 51. 

2. Agreement by parol extending the day of payment on promissory note, 
is binding, so that suit cannot be brought until after the expiration of the 
time. Fergurson v. HUl, 3 S. 485. 



^ 
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AGREEMENTS AND CONTRACTS. 13 

3. By statute 1811, every writing which is the foundation of an action, is 
evidence of the debt or duty for which it was given, and is prima facie 
evidence of consideration, which need never be proved unless rendered ne- 
cessary by the proof or pleading of the opposite party. 

Click V. McAfeey 1 P. 62. Young v. Foster, 7 P. 420. ) 

CTiamberlam v. DarringU/iiy 4 P. 515. ) 

4. A promise though made under mistake of the law, or misapprehension, 
is binding. Keoxni v. McRae, 7 P. 175. 

5. The consent of owners to the widening of streets, is good considera- 
tion for the appropriation of money by the Mayor and Aldermen, and will 
sustain an action. 

Mayor and Mdermen of Mobile v. Richard^oti, 1 S. & P. 12. 

6. Promise to pay a squatter for improvements not made at the request of 
the promiser, not bmding. Shawv, Boyd, 1 S. & P. 83. 

7. Agreement against public policy is void ; so that an association formed 
to purchase lands of the U. States, and re-sell the same, prevents competition, 
and contravenes the public policy; and a bond given at such re-sale, is void 
and cannot be recovered on. Carringion v. CaUer, 2 S. 175. 

8. What is adequate consideration, may be defined to be where the value 
is not so disproportionate as to shock the sense of morality and fair dealing. 

Eaton V. Patterson S^Hinchman, 1 S. & P. 9. 



II. Construction of particular Agreements, 

9. By articles, B. agrees to furnish H. & W. with 81,000 to purchase 
lands; H. to sell at discretion and to pay B. two-thirds of the profits, returning 
to B. in every instance, the money advanced ; and all the lands remaining un- 
sold to be divided by ballot, two-thirds to B., and one-third to H. & W. — 
Held that H. & W. were bound to return the whole amount advanced by B. 

Bennett v. Hubbard ^ Wilson, A. R. 270. > 
White v. SL Gmrons, A. R. 331. ) 

10. Agreement to pay a certain sum of money, which might be discharged 
in cotton ; holder not bound to demand the cotton. 

Heiiry v. Gamble, A. R. 6. Bradford v. Stewart, A. R. 44. ) 

Lane v. Kirhman, A. R. 411. J 

11. When a note payable in cash notes, is arranged for by the substitution of 
notes on other persons which are endorsed, the first contract remains uncan- 
celled, unless an express agreement exists to substitute the liabilities of the 
endorsement. Crocket v. Trotter SfMcGonegal, 1 S. & P. 446. 

12. When tiiene is a subsisting contract in vmting, adequate to determine 
the rights of the parties, under which work has been completed, it will not 
be permitted to one of the parties to set up a new pardl contract without 
consideration — ^varying the first and changing its terms and conditions. 

Raiidolph V. Perry, 2 P. 376. 

13. It is the province of the Court, to expound to the jury all written in- 
struments which may be offered in evidence ; and ambiguous words are to 
be taken in their most natural sense, and such as is most conformable to the 
other parts of the instrument. Martin v. Chapman, 6 P. 344. 

14. The words "crop time," in an agreement between planter and over- 
seer, means tha|: portion of the year which is generally occupied in making 
and gathering the crop. Ibid, 

15. The rule for the construction of contracts, whether written, verbal, 
or under seal, is the same. They are all to be construed according to their 
legal interpretation. Reid v. Edwards, 7 P. 508. 



14 AGREEMENTS AND CONTRACTS. 

III. As to Performance antd Damages. 

16. If A. sell his cotton crop tx) B. to be delivered at the cotton gin of C, 
the contract is completed when the cotton is delivered ; although A. took the 
receipts in his own name. Trotter, et al. v, McAfeef 1 S. 59. 

17. A party will be required to complete his work according to his contract. 
But when the work fails after its completion, by any means not within the 
control of the contracting .party, • this will not bar a recovery of the price 
contracted for. Hunt 8f Norris v. Toulmin, 1 S. & P. 178. 

18. A contract to deliver a certain quantity of corn, which was to be paid 
for at a certain price, "unaradable accidents only excepted" — a failure of 
the crops of ccfm of the vendor formed no excuse for the non-delivery. 

McGehee v. Hill, 4 P. 170. 

19. On contract to deliver a certain quantity of corn at a certain time, — a 
refusal to deliver a part of the quantity, on the ground that the whole cannot 
be delivered at once, is not justifiable. The parties making the contract, are 
presumed to contract in reference to the necessity of the case, and the habits 
and means of transportation common to the country. 

Youn^ V. Foster,! P. 420. 

20. When one undertakes positively for the performance of some act or 
duty, he cannot excuse himself by showing that he was prevented by the 
unlawful interference of some third person. 

Morrow v. Camfield, 7 P. 42. 

21. When one neglects to qualify his contract so as to make such an excuse 
available, he waives it as a defence against a recovery for damages for non- 
performance of it. Ibid. 

22. When under a contract about personal property, a party has sustained 
such damages as would support a cross action, he may, in an action upon his 
note given in said contract, claim a deduction corresponding to the injury suf- 
fered. It seems that the rule of the court is different when real estate is the 
subject of contract. Peden v. Moore, 1 S. & P. 71. 



IV. Privity and Entirety of Contra>ct. 

23. A contract made with Trustees to sell town lojs, does not vest a right 
of action in their successors — ^there being no privity. 

Bumpass et al, v. Richardson, 1 S. 16. 

24. An agreement to serve three months at $10 per month, is an entire 
contract, and if the party leave the service before the expiration of the time, 
he cannot recover. Wright v. Turner, 1 S. 29. 

25. A contract to deliver a certain quantity of corn at a certain price, 
"unavoidable accidents excepted," — the failure of the contractor's crop does 
not excuse his non-performance, and the party is not bound to receive a por- 
tion of his corn, as the contract is an entire one. 

McGehee v. HUl, 4 P. 170. 



V. Rescinding an Agreement. 

26. A. contracts to sell to B. & C. cotton, who are to give their note for 
half the price ; but A. will not deliver it until he has obtained C.'s note with 
security. A has thus put an end to the first contract. 

Bumpass v. Harrolson, A. R. 162. 
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27. A party cannot claim a rescission of a contract for fraud, after entering 
into new stiptdations concerning it with a full knowledge of the fraudulent 
circumstances. And a long acquiescence in a transaction, will create a pre- 
sumption of a waiver of fraud, or want of authority. 

Sadler et al. v. Rooins(m's heirs, 2 S. 520. 

28. An incomplete contract which one of the parties has the right of com- 
pleting at a particular day, raises a mutual right of rescission in the other 
party at any time before the ratification by the first. 

Eskridge v. Glover, 5 S. & P. 264. 

29. Declaration of an agent who is dead, cannot be given in evidence on 
a suit on contract to prove its rescission, which must be proved aliunde, 

Dickinson v. Hodges, 1 P. 99. 

30. A violation of a contract by one of the parties to a written agreement, 
is sufiicient to authorise the other party to abandon it, and sue for the injury 
sustained. Martin v. CTiapman, 6 P. 344. 

31. When one has received in payment of a debt, certain notes not en- 
dorsed : if it turns out that some of the names thereon are forgeries, in order 
to rescind the contract, they must be immediately tendered back on the dis- 
covery, or all the liabilities exhausted thereon by the exercise of due dili- 
gence. Pope 4r Hiclcnum v. Nance, A. R. 299. 1 S. 220. 354 

See Coverumt. Evideiice, Frauds. Pa/rt'MTS and Joint-'Owners, Penalty, 
Vender and^ Vendee, Foreign Laws, 5fc, 



ALIENS. 



An Alien may purchase and hold lands before qfficefound, and may maintain 
an action to recover possession. Jenkins v. Nod^ 3 S. 60. 

See Jury and Jurors, 
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AMENDMENTS, ERRORS, AND JEOFAILS. 

I. AMENDING PROCESS, DECLARATION, AND PLEADINGS. 
II. AMENDING VERDICT, JUDGMENT, AND RECORD. 



I. Amending Process, Dedaratim aTid Pleadings, 

1. Endorsee v. Maker, declaratioa sets out tlie assignment to have been 
made before the date of the note ; it may be amended by the endorsement 
of the writ. Davis v, Chester , A., R. 385. 

2. Appeal from justice — ^misjoinder of parties cannot be amended. 

Smith ^ HiU v. Cohb, 1 S. 62. 

3. The statute allowing amendments before Justices, does not authorise a 
change in the names of the parties. 

Frierson ^ Shortridge v. Bldkesley, 3 S. 267. 

4. When a summons is issued by Justice, describing the cause of action as 
a promissory note, and on appeal it proves to be a writing under seal or bond^ 
such variance is cured by statute 1817. Bradford v; HUliard, 1 P. 13. 

5. The statute Jeofails does not cure error of an improvident discontin- 
uance ; especially if the issue below was not on the merits. 

TindaU v. CoUhiSj Surv*r, 2 P. 17. 

6. Declaration in Trespass, vi et armis — the omission of the time of the 
trespass was held to be cured by statue of Jeofails. 

' , EstiU V. SheOey, 2 P. 185. 

7. Amendment of a declaration in a material point is net allowable after 
an issue is submitted to the jury. Watkijis v. Canterhery, 4 P. 415. 

8. When permission is given to amend declaration, the plaintiiF has his 
election either to file a new one, or to amend the old. 

Kennedy v. Dear, 4 P. 423. 

9. Plea^w darrein contimumce, may be amended and entitled as of the 
term when the original plea was filed. 

Webster 8^ Smith v. Wyser, et ah IS. 184. 

10. By pleading to an amended declaration, defendant waives the right to 
review the deciwon made on the original declaration. 

Caldwell 4r Bennett v. May, 1 S. 425. 

11. Defendant may plead de novo to an amended declaration, or rely upon 
a demurrer or plea to that originally filed. Kennedy v. Dear, 4 P. 423. 



. \i , 



II. Amending Verdict, Jvdgmmt and Record. 

■ » 

12. Since the statute 1824. If there are good and bad counts in a 
declaration and a general verdict, judgment will be rendered. 

Tlierman v. Mathews, 1 S. 384. 

13. Afler verdict and new trial, a ple a may be amended by the leave of the 
court. Webster ^ ^mith v. Wyser, 1 S. 184. 

14. A judgment cannot be amended nun^: pro tunc by resorting to the 
record of a distinct suit, though referred to by the clerk in his entry. 

Dravghan et al. v. Tonibechee Bk, 1 S. 66. 
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15. Judgment fpr damages sustained, although no damage claimed in the 
writ, the defect being amendable, will be considered as amended. 

Boddie v. Ely, 3 S. 182. 

16. Clerical mistakes apparent pn the record, may be amended in the court 
below on motion, and the supreme court will correct such mistakes at the 
costs of pjaintiff in error. * Wade v. Kelly Sf Hutchhison, 2 S. 443. 

17. The record recited that G. was security on an appeal, but the bond on 
file showed that one P. wasthe security. The mistake may be corrected by 
reference to the bond aad judgment rendered against the party. 

Grant 6f Connor v. Petty B(me, 2 S. 445. 

18. The omission to set forth the record and judgment upon which scire 
* fo/das is founded ;pr(mt pcttet per recordium is cured by statute 1824. 

Totdirdn ^ Bemiett v. Laidlaw, 3 S. & P. 220. 

19. A declaration appearing in a record which shews an o^ier for 
amendment, and a judgment, the declaration will be presumed to have been 
amended although it purported to be the original filed, and in such case 
defendant cannot object that a new declaration has not been drawn out. 

Wa^n^s V. Ganterherry^ 4 P. 415. Kennedy v. Dear, 4 P. 423. 

20. Judgment below being rendered by nil dedt for a less sum than is 
shown to be due by the record, on a writ x)f error it may be corrected and 
rendered for the proper amount at the costs of the appellant, by reference to 
the indorsement of the writ. Mason v. Smid,, et al. 1 S. 275. 

See Costs. Errors, Appeals, Scire Facias, 



APPEALS. 



I. WHEN AN APPEAL WILL LIE. 
II. APPEALS PROM JUSTICES — HOW TRIED, 
fll. WHO MAY TAKE AN APPEAL, TIME, NOTICE, BOND AND JUDGMENT. 
IV. DAMAGES ON APPEAL, RETURN OF CONSTABIE. 



I. Whe?i an Appeal wiUlie, 

1. Appeal will not lie to the supreme court in a criminal case. 

Humphrey v. State, A. R. 64. 

2. Nor from an order dissolving an injunction. 

Glover v. Robinson, A. R. 101. 



II. Appeals from Justices — lu^w tried, 

3. On appeals from Justices, cases shall be tried de novo according to their 
justice and equity, wiAout any regard to any defect in the warrant, capias, or 
other proceedings. TechnicgJ, nicety and formal declarations are not required. 

Perry v. Broion, A, R, 57. Gayle v. Timier, A. R. 204. 

Spann v. Boyd, 2 S. 48§. Harrison v. Dannidly, 5 P. 213. 

Murfv, Harding, 6 P. 121. RuUedge v. Rutledge, 2 S. 400. 

3 



18 APPEALS. 

4. On appeals from justices, the same strictness is not necessary as in other 
cases; a party should not be driven to his demurrer, it being^ the duty of the 
court to expunge any plear not presenting issuable matter, and to direct 
proper issues. * Morrisofi, admr, v. Morrison, 3 S. 444. 

5. Cases carried from justices into the circuit or county court by certiorari 
or appeal, are triable de novo on their merits and equity, and a payment "made 
after rendition of judgment, may be pleaded without a special plea puis darrein 
ambinuance. Hagen v. Thompson, 2 P. 48. 

6 . The statute requiring appeals to be tried \>n their justice and equity, 
does not authorize the appellate court in overlooking assumptions of power 
by the justice, or a total departure from the ordinary coi^rse of proceedings^ 
prescribed by law. Hemphill et al, v. Coates, 4 S. & P. 125. • 

7. Nor can appellate court amend the proceedings so as to cure a misjoinder 
of parties. Smith \ Hill v. Cohh, 1 S. 62. 

8. Nor can parties be changed or others substituted. 

Bettis V. Nicholson, 1 S. 349. Moffit ^ Singleton v. Wbolridge 8 S. 322. 

9. A discontinuance may be entered after an appeal, as to a joint defendant 
not served with process; but a discontinuance as to one who is served will 
operate a discontinuance a^ to all. Wade et al, v. Rohijison, 1 S. 423. 

10. Whenever the court below would amend upon motion, the court will 
consider it as done, if matter sufficient to amend by, appear upon the record. 

Thompson v. Pierce, 3 S. 427. 

11. On judgment in debt under the statute 1811, for markine hogs, it 
cannot be objected that the justice did not record a formal co.nviction and 
certify the evidence, as the trial is de rwvo. Reagh v. Spamn, 3 S. 100. 

12. When the sum is oVer $20 on appeal, a declaration or statement must 
be filed. Roden etal, y. Roland, 1 S. 266. Gayle v. Ti^er, A. R. 204. 

13. But the declaration of statement is not subject to tiie technical rules 
of pleading; so tiiat a venue need not be stated or any thing more than « 
cause of action in general terms. Hanks v. Hinson if Patterson, 4 P. 509. 



III. Who may Appeal, l\me. Notice, Bond and Judgment. 

14. When an action is brought against several defendants in a justices 
court, one of them without the concurrence of the rest may prosecute an 
appeal. Craig et al. v. Attoood, 1 S. & P. 86. 

15. The appellate court will not presume that an appeal on a judgment in 
attachment has been taken after five days, merely on its appearing that the 
appeal bond was executed after that period; and an appeal bond wiU be 
presumptive evidence that judgment was rendered. 

Johmon v. Hale, 3 S. & P. 33. MpAlpin Sf Read v. Pool, A, R. 3l6. 

16. Appellant cannot at the first term take judgment without showing that 
there was notice of the appeal, and a judgment of non pros, when there was 
no notice, is error. Wtggins v. Perryrrwm, 4 S. & P. 94. ) 

Bettis V. Nicholson, 1 S. 349. J 

17. When tiiere is a deficient appeal bond, advantage must be taken of the 
defect at the return term. Jenkins v. McCkmley, 1 S. 61. ) 

Payne v. Martin, 1 S. 407. ) 

18. If no sum be named as penalty in the appeal bond, the appeal will be 
dismissed. * Henry v. Gamhle, A. R. 6. 

19. If improperly taken by justice without fault of the appellant, he may 
* ^ive a new bond in court; but if there be no bond the appeal may at any 

time be dismissed. Payn^ v. martin, 1 S. 407. 



< • 
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20. Bond may be sufficient though not signed by the parties appellant; but 
if the party to whom it is payable dies, it is void, and no judgment can be 
rendered thereon. Rodm v. Roland, 1 S. 266. ) 

Frierson Sf Shortridge v. Blakesley, 3 S. 267. J 
21; Bond may be executed at any time before the issuance of the execution, 
if appeal be taken within five days after the rendition of the judgment. 

Johnson v. HoiU, 3 S. & P. 33. 

22. Appeal on judgment founded on an unliquidated demand, judgment 
by defiiult final cannot be rendered ; but otherwise "on a writing ascertaining 
the simi sued for," as there the intervention of a jury is not necessary by tixe 
statute. Martin v. P/^e, A. R. 68. Bevin v. Goodman, A. R. 90. 

23. The statute 1826, by which the supreme court is authorised to render 
judgme^|t against securities in an appeal bond, does not authorise the circuit 
courts to do so on appeals from the county court. The act does not alter the 
mode of proceeding in such cases. 

Ward et al. v. Alexander ^r Bills , 1 S. 382. 

24. Judgment on appeal will not be reversed because the pleadings are 
imperfect or in short. Clark v. Bostick, 2 S. i& P. 266. 



IV. Damages on Appeal, Return of Constable. 

25. On all appeals since the statute 1820, where judgment is affirmed, 10 
percent allowed as damages. Hart v. Judson, A. R. 135. 

26. Objection to the return of the warrant cannot be made unless it has 
been taken before the justice, and on appeal the constable may be allowed to 
amend it. Needham v. Newsome, A. R. 407. 

See Costs, Supreme CourU 



APPEARANCE. 



I. WHAT CONSTITUTES AN APPEARANCE. 
II. THE EFFECT OF AN APPEARANCE. 



I. What constitutes an Appearance, 

1. Entry of the name of dei^ndant's attorney on the docket is an appearance, 
and subjects the party to a judgment. 

Cain V. Sullivan, et al, A. R. 31. Bradford et al. v. Stewart, A. R. 44. 

2. Writ issued against three, served on two, declaration and judgment 
against three— the record reciting that "the defendants by their attorney 
waived their plea/' held that this was an appearance only for those who were 
served. Wmiams et al. v. Lewis, 2 S. 41. > 

Broton v. Simpsons, surv. 3 S. 331. ) 



20 APPEARANCE. 

3. The following entry on the docket, is not a compliance with the rule of 
court; and is no appearance, nor is C Peck 
the e^ving of a replevy bond, m< v. 
Detinm, nor the filing of a plea in ( Mardis, 
abatement.* Nahors v. Nahors, 2 P. 162. 

4. When the leading process in a cause against several defendants did not 
appear to have been executed against all, but the record stated that all the 
defendants appeared by counsel, judgment against all was not error. 

GUhert V. LarWy 3 P. 267. 



Wm, Nahors 

V. ^ Detinue, 

Sand, Ndbors, 



II. TJie effect of an Appearance. 

5. Appearing to move to quash, does not cure any defects in an attachment, 
nor will a motion to dismiss be construed into an appearance. 

WUson V. Outlaw^ A. R. 196. Lecatt v. Sallee, 1 P. 287. 

6. Omission of entry of continuance in the record is cured by subsequent 
appearance of the party. Myrick v. Chawherlain^ A. R. 357. ^ 

McRory v. Vinzant, A. R. 401. ) 

7. So also is a defect in the writ. See B?'oum v. Simpsmi, surv, 3 S. 33 1. 

Hamner v. Eddmgs, 3 S. 192. 

8. After appearance, appellee cannot claim a dismissal of writ of error 
for want of citation. * Naylor v. Phillips, 3 S. 210. 

9. If defendant in scire Jacias appear and make default, this will not 
preclude him from taking advantage in error of a defect in the ca sa against 
one for whom he was bail; but he will not be permitted to controvert the 
service on him of the sci.Ja, in the mode prescribed by law. 

Brovm v Simpson^ surv. 3 S. 831. 

10. When a party appears and pleads to a declaration filed against him and 
another jointly, he waives the want of service. 

Chapman v. ArHngton, 3 S. 480. 

11. In proceedings under the statute to subject real estate to sale by 
creditor — appearance and plea, by guardian ad litem for minors interested in 
the land, will cure the omission of service of scire facias, 

Whitaker v. Pattmiy 1 P. 9. 

12. After entering an appearance and joining in a writ of error, it is too 
late for a party defendant to object that an administrator or executor has been 
made a party plaintiff to a writ of error. 

Admr, Booker v. Hunt Sf Condry, 1 P. 26. 

13. An appearance by defendant's counsel on the docket, is not such a 
waiver of writ of error as cures the waat of it. 

Koin V. Mcllvaine 8f Collier, 1 P. 285. 

14. The appearance of a party by attorney, obviates the necessity of the 
service of process, and after a discontinuance as to a defendant he can be 
again introduced into court by an appearance. 

Wheeler et ah v. Bullard, 6 P. 352. 

See Partners and Joint Otvners, 

* The plea was offered to be filed, but rejected. 
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ASSIGNMENT. 



1. Althougii note is assigned without recourse, assignor is liable for fraud- 
ulent representations as to the solvency of the maker. 

Harton v. Admr, of Watty A. R. 166. 

2. After notice of assignment of a judgment — if defendant pays to plaintiff, 
equity will not protect him against an execution in favor of assignee. 

Holland 5f Haiiies v. Dale, A. R. 265. 

3. A witness' certificate is transferable by delivery, and the holder may 
sue in the name of the witness for his use. 

Finlai/t et al, v. Wyser, 1 S. 23. 

4. A replevy bond taken by Sheriff on attachment, may be assigned by 
him to plaintiff in attachment. Adkins et al, v. Aliens 1 S. 130. 

5. Assignee of a bond transferred after due, takes it subject to all the 
equities. Teague v. Russel Sf Moore , 2 S. 420. 

6. Judgments are assignable, and equity will protect them when there has 
been a valuable consideration — whether it has been made by parol or in wri- 
ting. ' Brakan ^ Atwood v. Ragland, 3 S. 247. 

7. Assignments of judgments pass only equitable interests not authorizing 
actions at law in the name of the assignee. Thus a judgment obtained by 
one and assigned by him, can only be sued on after his death, in the name 
of the representative, and not in that of the assignee. 

Black admr. v. Evei-ett, 5 S. & P. 60. 

8. An assignment of land certificates not under seal, conveys no title to 
the lands. Ansley et al. v. Nolan, 6 P. S79. ThrasJi v. Johnson, 6 P. 459. 

See Bills and Notes, Debtor and Creditor. 



ASSUMPSIT. 

i. WHEN AN ACTION OF ASSUMPSIT WILL LIE. 
II. ON AN EXPRESS PROMISE. 
III. ASSUMPSIT ON AN IMPLIED PROMISE, AND THE GENERAL INDEBITATUS 
ASSUMPSIT; AND WHERE THE PARTY MAY RECOVER ON AN IMPLIED PRO- 
MISE, NOTWITHSTANDING A SPECIAL AGREEMENT— MONEY PAID ; GOODS 
SOLD; WORK AND LABOR; MONEY HAD AND RECEIVED. 



1. When an action of Assumpsit will lie. 

1. Assumpsit is the proper remedy to recover back money collected upon 
an execution issued on a judgment entered irregularly: 

Jvds&ii V. Eslava, A. R. 71. 

2. Or for money paid and received by public officers, who by mistake, have 
receipted for money never paid to him : 

Smith admr. Taylor v. Seaton, A. R. 75. 
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3. Or for goods delivered, to be sold and accounted for in New York cur- 
rency ; and such recovery may be had under the common counts. 

Popeadmr, v. Robinson, 1 S. 415. 

4. When a debt was due by A. principal, and B. & C. as securities, to D. ; 
and B. for valuable consideration received of A., promises to pay it to D. and 
fails to do so, by reason of which C. pays it — ^A. may maintain assumpsit for 
C.'s use against B. for his failure to pay. Gee admr, v. JSicliolson, 2 S. 512. 

5. Assumpsit does not lie upon an endorsement imder seal of a specialty.* 

SommerviUe v. Stephemon & Johnston, 3 S. 271, 

6. May be maintained by lessor on a parol contract for ?ivg years, when 
lessee has enjoyed possession for one year, for the use and occupation for 
that period : HaysY, Goree, 4 S. & P. 170. 

7. Or to recover back money paid upon a judgment which is afterwards 
reversed : But it cannot be maintained by garnishee, when judgment was 
reversed for mere irregularity, and when the debt was due by defendant in 
attachment: Duncan y. Wares, exW, 5 S. &P. 119. 

8. Or for money paid on a parol contract for the purchase of land: 

Allen V. Booker, 2 S. 21. 

9. Or for the balance of purchase money when Chancery would enforce 
a specific performance. Meredith v. Naish, 3 S. 207. 

10. Assumpsit does not lie at common law for rent except on an express 
promise made at the time of demise. Bell v. Ellis heirs, 1 S. &P. 294. 

11. The statute 1812, in relation to the action of assumpsit for rent, ap- 
plies only to cases of demise, and when there exists an agreemejit creating 
the relation of landlord and tenant. > Ibid, 



II. On an express Promise. 

12. A promise to board the plaintiff a certain time, must be specifically 
declared on, and cannot be given in evidence under the common counts. 

Haynes v. Woods, 1 S. 12. 

13. On a contract whereby defendant promised to deliver goods payable 
on delivery — proof by plaintiiFthat he was in good credit, and that defendant 
had sold the goods to another, is sufficient, and other evidence of readiness 
to pay is unnecessary. Anderson v. Gath, 1 S. 150. 



III. Asstimpsit an an implied promise, and the general indebitatus assumpsit; 
and where the party may recover on the implied promise, notwithstanding 
an express agreement — m^mey paid; goods sold; work andlahor; money 
had and received, 

14. Indebitatus assumpsit cannot be maintained for money paid out and 
expended, without proof that it was at the request of the defendant. 

Weakley v. Brdhan 4r Atwood, 2 S. 500. 

15. A creditor receiving fix)m one of a firm, an endorsed note in exchange 
for a liability of the firm, may maintain assumpsit on the original considera- 
tion, when the names on the substituted note of two of 9ie parties are 
forgeries, and the other party is insolvent. 

Nance Sf Co. v. Pope i^Hickmam, 1 S. 220—354. 

*Thi8 decision subsequently overruled. 
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16. Where money is paid by one on a joint enterprise, and the other joint 
contractor fails or refuses to comply with his portion of the contract, assumpsit 
lies to recover it back. Maddera v. Smithy 3 S. 119. 

17. On account stated, declared on in assumpsit — ^plaintiff may introduce 
an account stated under any of the common counts. 

Stmoe V. Sewall, 2 S. & P. 67. 

18. Under the common count, evidence not admissible to prove a contraxst 
to board plaintiff for a year. Haynes v. Woods, 1 S. 12. 

19. To support a common count, it is necessary to prove every thing which 
it would be necessary to aver if the count were special. 

Landrum v. Brookshire ex^tr. 1 S. 252. 

20. Though under the common counts, it is not necessary to state the 
particular goods sold, work done, &c., yet the consideration of the indebted- 
ness must sufficiently appear to show it to be a simple contract debt; and 
any general words by which this will appear, will be sufficient. 

Maury v. Olive, 2 S. 472. 

21. In assumpsit against partners, under a common count, proof of a 
promise by one in the name of the firm, is not sufficient : there must be a 
joint promise proved, or proof of the existence of the co-partnership. 

Finlay 4r Biichanan v. Stephenson, 3 S. 48. 

22. When plaintiff fails in proving a special contract, he may recover for 
services performed in the fulfilment of it, under the common counts. 

McMiUian v. Wallace, 3 S. 185. Blair et at, v. Asbury, 4 P. 435. 

23. Though there be a special contract for the rent of land, the plaintiff 
may, under the statute, recover for use and occupation, a sum not exceeding 
the price fixed by contract. Ibid, 

24. So under the common counts, a party may recover for what he has 
performed under a special contract, (though in a manner varying fi-om the 
terms,) notwithstanding there remains some part of the defendant's agree- 
ment unfinished. Hancock v. Turner Sf Evans, 4 S. (5r P. 262. 

25. As between the original parties, a bill or note is prima Jade evidence 
of money lent by the payor to the maker, and may be given in evidence 
under Ae common counts; and an endorsement purports a loan by the en- 
dorsee to the endorser. Hightower v, Ivey, 2 P, 308, 

26. A recovery cannot be had under a common court, when the evidence 
shows a cause of action upon which there might be a recovery upon a special 
count. Clem€9its admr, v. Eslava, 4 P. 502. 

27. Thus under a general count for money for the price of mules, a recov- 
ery cannot be made on proof that the mules were to be paid for in lumber, 
which had not been deHvered. Ibid, 

28. A writing offered in evidence under the common counts, its execution 
must be proved. Henly v. Willis Lang SfCo, 5 P. 154. 

29. Under these counts a promissory note imports its own consideration. 

Ibid, 

30. Count for "money had and received," a note is admissible in evidence. 

Gillaspie et al, v. Wesson, 7 P. 454. 
SI. When A. in consideration of certain labor, covenants to convey cer- 
tain lands to B., and B. ascertaining A. has no title, abandons the contract; 
he cannot under the common count, recover for the work actually performed. 

Rievesv, Wallace, 1 P. 116. 

See Evidence, Interest, Frauds, Judgment, Landlord atid Tenant, 
Pleadings, Physicians, Verdict, 
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ATTACHMENT. 

I. OP THE CASES IN WHICH IT MAY ISSUE;.' QF THE BOND HEQtJIBP.D RY 
STATUTE, AND OP THE PROPERTY AND INTERESTS LIABLE TO BE 
ATTACHED. 
11. OP THE WRIT, SERVICE, LEVY AND LIEN. 

III. PROCEEDINGS AGAINST GARNISHEE ; HIS RETURN , ISSUE THEREON AND 

JUDGMENT AGAINST GARNISHEE AND DEFENDANT. 

IV. OP THE PLEA AND AFFIDAVIT. 

V. OF ERRORS AND IRREGULARITIES, AND WHO MAY TAKE ADVANTAGE OF 

. THEM. 
VI. OP THE BOND TO REPLEVY; WHO MAY REPLY. 



I, Of the cases in which it may issue — Bond — Sulyect of Attachment. 

1. In attacliinent against absent debtor, the plaintiff should be a resident 
of the state, and this must appear by the record, though it need not be statdd 
in the affidavit. Peters 4r Stehbins v. Bower, A. R. 69. 

2. It is not necessary that the attachment bond should be conditioned for 
the payment of costs. Harris Sf Farrow v. Clapp, A. R. 328. 

3. If conditioned for the prosecution of the attachment to effect, and for 
paying the defendant all such damages as^. he may sustain by the wrongful of 
vexatious suing out such attachment — it is sufHcient, 

Saltmarsh ^r Beck v, Evans, 1 S. 132. 
.4. Absconding within the state, is alone a sufficient ground for an 
attachment, whether the plaintiff or defendant, or both, be or be not resident 
within the state ; so that a plea that defendant is a resident citizen of another 
state, and was never within this state with intention of residing there — ^held 
bad. Middlehrook v. Ames, 5 S. & P. 158. 

5. The plaintiff must show that defendant is indebted to him in a sum of 
money past due, or else in a sum to be paid at a future day; therefore when 
the writ states that plaintiff is security to a draft drawn on T. & L. for 
defendant, which he will probably have to pay, or on which suit will have to 
be brought in another state, it cannot be sustained. 

Benson v. Campbell, 6 P. 455. 

6. A defective bond may be amended by the substitution of a new and 
perfect one, and if plaintiff when required by the court to amend, decline doing 
so, the attachment may be quashed, Itowry v. Stowe, 7 P. 483. 



II. Of the Writ, Service, Levy and Lien, 

7. The writ must pursue the affidavit, and be certain in its terms as to the 
ground of its issuance, or else it will be quashed. 

Woodley v. Shirly^ A. R. 14, 

8. Under the attachment laws, a levy of the writ is equivalent to a personal 
service; and the summoning of a garnishee (if indebted to defendant in 
attachment) is to this end a levy upon property. 

Thompson v. Allen, 4 S. & P. 184. 
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9. So, to give a court jurisdiction of an attachment cause, it is sufficient that 
the summons of Grarnishment has been executed upon one indebted to de- 
fendant at time of service of process. Ibid, 
t 10. If Garnishee answer without objecting to a defect in the process 
against him, he cannot be permitted on writ of error to alledge that he was 
not served according to law. 

' &mith v. Chapman ^ Brother, 6 P. 365. 
11. The seal of a justice issuing an attachment placfed immediately after 
hia nape, is sufficient compliance with the statute. 

Lowry r. Stowe, 7 P. 483. 
- 12. The statute 1807 which provides that the cause of action shall be in- 
dorsed on the writ, applies only to initiatory process. Ilnd, 

13. The giving of a replevy bond under an attachment, does not discharge 
the fen first acquired on the property under the attachment. 

McRae 8fAugusti7i v. McLean, 3 P. 139. 

14. Attachment creates a lien upon property levied on which the right to 
replevy cannot impair, if it be not done by giving special bail. 

Cury V. (xregg, 3 S. 433. 

15. Attachment against non-resident, there must be an order of court lim- 
iting the time for defendant to appear, put in bail, and plead, and notice o^ 
publication must issue, or its omission be accounted for. 

Harriss 8f Farratq v. Clapp, A. R. 328. 



III. Proceedings against Garnishee; his return; issue thereon, judgmeM 

against Garnishee and DefeTidaM, 

16. Part of a debt being attached in defendant's hands, he shall be pro- 
tected a-gainst a second recovery as to. so much, while the proceedings though 
erroneous remain unreversed. Tuhb v. Madding, A. R. 129. > 

Palmer v. Ballard, 3 S. 326. J 

17. Garnishee returns that before he was sunmaoned, he was notified that 
payee hadt ransferred his agent's receipt for his note to T., whose agent had 
presented him the note, and that he had paid him a part and promised to pay 
the residue on a contingency which had happened. — Held that this debt was 
not the subject of an attachment against the payee. 

King V. Murphy, 1 S. 228. 

18. The answer of a garnishee is to be taken as strictly true, and if a deed 
is appended, it is to be considered genuine, unless the answer be traversed. 

Robinson v. Rapdyc ^ Smith, 2 S. 86. 

19. In trying the question of garnishee's indebtedness, no formal issue is 
required further than a denial of his indebtedness and an issue by plaintiff 
averring it; and if such issue be found against garnishee, he is liable for costs. 

Thompson v. Allen, 4 S. & P. 184. 

20. A garnishee cannot recover back money paid on a judgment which 
has been reversed for mere irregularity, and whea the amoimt was justly due 
by defendant to plaintiff in attachment; and a payment thus made by gar- 
niishee, will discharge him from all liability to defendant as his creditor. 

Duncajn v. Wares, exW. 5 S. & P. 119. 

21. In contesting the answer under the statute, evidence cannot be intro- 
duced by plaintiff to show that a note due by the garnishee to defendant in 
attachment, has been fraudulently assigned by the latter to a third person to 
avoid the debt attached. Simpsmi Sf Gordon v. Tippen, 5 S. & Jr. 208. 

22. When A. having purchased a note of B. drawn in hfs favor by C. & D. 

4 
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and E. having a judgment against B.» garnishees C. as B.'s debtor — C. having 
paid the amount of the note on judgment against him to E. Held that A. 
could not recover against C. or E. the amount thus paid, no notice of his 
possession of the note having been given to C. '& D. or E. 

Hemdon v. Swearingen, 1 P. 192. 

23. The ansMrer that debtor had placed funds in 'the garnishee's hands 
which he believed belonged to the United States, — rheld not sufficient xmcon- 
troverted to authorize a judgment. Oliver v. Atkinson^ % P. 546. 

24. An administrator cannot be summoned as garnishee, and judgnvent 
rendered agaizOst him within six months after grant of letters. 

Premall v. Mabry^ 3 P. 105. . 

25. Proceedings against garnishee be&re Justices of the !reace, when re- 
moved to a higher court, are triable de novo, and the garnishee has a right to 
answer over. Colman v. Waters y 3 P. 381. 

26. Answer states that defendant held his note for $1200, to which he had 
a set-oiT, and that until a settlement, he knows not what will be due to him— 
judgment cannot be rendered against garnishee for the $1200, subject to the 
set-off. Allen v. Morgan, 1 S. 9. 

27. Attachment against a non-resident — garnishee at return term failed to 
answer, and no proceedings were then had as to him, but an order of publi- 
cation was then made as to defendant; at the next term judgment by default, 
nisi^ was taken against garnishee — ^held that this was regular, and wsX there 
was no discontinuance as to garnishee. 

Robinson ^r Davenport v. Starr, 3 S. 90. 

28. When an answer may warrant more than one judgment, it would be 
irregular, if not error, for justice of the peace to render but one on two or 
more executions returned nvUa h&na, notwithstanding they might be at the 
instance of the same party against the same defendant. , * 

Witherspoon v. Barber, 3 S. 335. 

29. In a suit by garnishment, judgment cannot be rendered against gar- 
nishee for the costs on the original proceedings. Ibid. 

30. No judgment can be rendered against garnishee on his answer when 
there is not a clear admission of a legal debt due, or to become due to the 
defendant in attachment, PreswaU v. Marbry, 3 P. 105. 

SI. Judgment in garnishment against the maker of a note, is no defence 
in an action by the bearer thereof, if he had notice of the transfer of 
the note prior to his answer. Colvin v. Rich, 3 P. 175. 

32. Judgment cannot be rendered against garnishee on his answer when 
he does not admit an indebtedness, and when 3ie answer stated that he was 
indebted in a certain siun to be paid in "store accounts," the court having no 
authority to change the liabilities and charge him for so much money. 

Smith V. Chapman 4r Brother, 6 P. 365. 

33. In such case the proper mode would be to proceed in equity, to have 
the demands assigned and collected for the satisfaction of the judgment in 
attachment. Ibid. 

34. The affidavit of a garnishee, taken before a justice of the peace and 
without summons, furnishes no right to proceed to judgment against defend- 
ant Rapelye ^ Co, v. Ware, 1 S. 38. 



IV. Cf the Plea and Affidavit, 



35. A defendant to an original affidavit may plead in abatement, traversing 
the grounds of attachment. Brown v. Massy, 3 S. 226. 

36. The statute 1814, relating to attachments, concerns those only issued | 
^y justices of the peace. Ibid, ' 
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37. Attachment against a non-resident, the affidavit should state that the 
defendant actually "resides out of the state, so that the ordinary process of 
the law cannot be served upon him." 

Wihon V. OtUlaw, A. R. 196. 

38. Attachment returnable to circuit or county courts, it is not ne^ssary to 
set forth in affidavit that the sum sworn to is due after deducting all discounts 
or off-sets. Harriss 4r Farrow v. Clapp, A. R. 328. 

39. Affidavit that a party is about to remove out of the county of his res- 
idence, so that the ordinary process of the law cannot be served upon him, is 
not sufficient. Wallis v. Murphy, 2 S. 15. 

40. Affidavit made by non-resident plaintiff against the goods and effects 
of non-resident defendant, statin? that the plaintiff resided in the State of 
New York ; that defendant was mdebted in a certain sum ( describing the 
demand ; ) that the demand was not yet due, that the defendant was not 
within the State of Alabama, so that ordinary process could be served upon 
him, being also a resident of New York ; that defendant had not, within af- 
fiants knowledge any property in the State of his residence sufficient to dis- 
charge the debt ; and that the process was not prayed with the purpose of 
vexing or harrassing the defendant, or for other improper motives — ^held a 
sufficient compliance with the statute of the State. 

PearsoU 8f Stanton v. Middlehrook, 2 S. & P. 406. 

41. The affidavit should show what part of the debt sued on is not due, 
and when it would fall due. Stowe v. Sewall, 3 S. & P. 67. 

42. It must confine itself to one district groimd, and if it state several in 
the disjunctive, the process will be quashed, and such defect will not be cured 
by the liberal construction given to the statute of 1828, 

Johnson v. Hale, 3 S. & P. 331. 

43. But it is not irregular that the words "absconds or secretes himseir* 
are used, as they form one distinct ground for the issuance of an attachment. 

Cannon v; Logan, 5 P. 77. 

44. An objection that an affidavit has not been verified and subscribed, or 
that the justice before whom it purports to have been made, was not such in 
^t, must be presented by a plea in abatement. 

Lowry v. Stowe, 7 P, 483. 



V, Of Errors and Irregularities, and who may take Admmtage of them. 

45. On scire fdcias v. Garnishee — plea questioning the regularity of pro- 
ceedings will be struck out as frivolous. 

Stebhins v. Fitch, 1 S. 180. 

46. When an attachment has issued upon an insufficient affidavit, the pro- 
ceedings are not void, but voidable ; and a garnishee who YiB&honaJide paid 
d, debt due to defendant in such attachment, will be protected from a second 
payment. Parmer v. Ballard, 3 S. 326. > 

Tuhh V. Madding, A. R. 129. J 

47. When a garnishee is summoned pursuant to law, and it appears from 
the endorsement on the process, that the summons was served by a deputy spe- 
cially authorized by the Sheriff: the counsel of debtor not being oi counsel 
for the garnishee, cannot have the summons dismissed upon the ground of 
any defect in the authority, which does not appear on the face of the papers, 
the garnishee not having appeared or pleaded. 

Walker v. Taylor, 1 S. & P. 298. 

48. The attachment laws are not to be construed rigidly, and any slight or 
formal defects or irregularities will be amended. 

PearsoU ^ Stantm v. MiddlehrooJc, 2 S, & P. 406. 
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49. Defendant in attachment cannot by plea in abatement contest the truth 
of the facts charged as the ground of the attachment, when the affidavit and 
other proceedings on their face appear regular and sufficient. 

Middlehrook v. AmeSy 5 S. & P. 158. 

50. Garnishee cannot take advantage of an irregularity in the proceedings 
between the parties. Smith v. Chapman <5r Brothers y 6 P. 365. 

51. If attachment is wrongfully sued out, an action will lie, though no mo- 
tive be averred or proved: — [ see statutes 1807, lSl4, ] — ^but there must be 
an averment of the termination of the attachment suit. 



Wilson V. Outlaw, A. R. 367. 
Rea V. Levjisj A. R. 382 



:! 



VI. Of tlie Bond to Replevy , and wlw may Rejh 




52, Bond to replevy goods taken in attachment is properly^Iadc payable 
to the sheriff, and such bond is assignable to plaintiff, and may be sued on by 
him as assignee. Adkins et aL v. Allen, 1 S. 130. 

53. Such bond assimilates in its nature to a bail-bond, and the officer who 
takes it should be the obligee therein — and it must be assigned by endorse- 
ment to plaintiff in attachment, as in cases of bail bonds, before such plaintiff 
can maintain an action thereon in his own name. 

Sartmi 8f Rogers v. Weir S^ Co, 3 S. & P. 421. 

54. Goods taken in attachment for sumss exceeding the jurisdiction of 
justices of the peace, are replevy able only by defendant in attachment, bis 
agent, attorney, or factor ; and if a stranger replevies and gives bond, which 
is assigned by sheriff to plaintiff in execution, it furnishes no legal cause of 
action. Cvmmmgs v. Gray, 4 S. &; P. 397. 

55, Bond authorized by statute must be payable to the sheriff, and not to 
the plaintiff in attachment. Sewall v. Franklinj ct al,2V, 493. 

.5Q, But when goods are attached as the property of A. at the suit of B., 
and they are delivered by sheriff to C. and D., who did not appear to be 
the agents, attorneys, or factors of defendant, aid the sheriff took their bond 
payable to B. conditioned for the return of the goods, or for the payment of 
such judgment aff might be rendered in the attachment cause — ^no recovery 
can be had on it, either as a statutory or common law obligation. Ihid, 

57. In a suit on replevy bond, it is a good plea for the, sureties thereto that 
the sheriff was notified to retain the property in his custody by virtue of the 
proceedings under which it was attached, and that he delivered possession 
thereof to a stranger who eloigned it from the State. 

McRae Sf Augustine v. McLean, 3 P. 139. 

See Appearance; Execuiors and Administrators; Evidence, 



ATTACHMENT JUDICIAL. 

1. In proceedings by judicial attachment the record should show that de- 
fendant was an inhabitant of the State when the original writ was issued. 

Wyattw. CampheUyA., R. 390. ^ 
EvaTis V. Saltmdrsh 1 S. 43. ) 
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ATTORNEY, SOLICITOR AND COUNSEL. 



1. An attorney may suffer judgment by confession without exhibiting any 
warrant — ^if he appear in the cause. HiU v. Lambert, et, oZ. A. R. 91. 

2. Nor is it necessary that the warrant of attorney should appear upon 
the record where a corporation is sueing according to the course of the com- 
mon law. Gaines v. Tombechee Bank, A. R. 50. 

3. The bringing of the suit is sufficient evidence that it was authorised by 
plaintiff. Davis v, THcksony 2 S. 370. 

4. The sickness of counsel or his inability to attend court may, under 
some circumstances, entitle a party injured thereby, to reHef in equity; but 
if there are counsel in attendance who are unprepared, a motion for a con- 
tinuance, or a new trial at law, is the proper remedy. 

Mc Broom v. Sommerville, et aL2 S. 515. 

5. An attorney is a special agent ; he has no authority to receive any 
thing but money in payment of a debt of his client ; and if he apply the 
the claim of his client to the payment of his own debt, the client is not bound 
thereby. Chdlett v. Leiois, 3 S. 23. 

6. It is not competent for a court of law, on motion, to order sheriff to 
retain, out of money collected, the charges of plaintiff 's attorney for cummis- 
sions, or compensation for extra services. 

Long v. Lewis, 1 S. & P. 229. 

7. It is not necessary for attorney to prove his services or his employment 
if he can show a recognition of them by his client. Ibid. 

8. An attorney who has obtained a judgment has no authority to take a 
bond in satisfaction thereof. Kirk v. Glover, 5 S & P. 340. 

9. And where an attorney takes^ such bond and afterwards transfers it for 
his own use — ia. trover against the assignee by the client, evidence is ad- 
missible to show a ratification of the taking of the bond by client after the 
transfer of the bond, and whether the transfer was ratified, is a question 
for the jury. Ibid. 

10. An attorney cannot transfer, in payment of his private debt, a pote of 
his client, so as to bind him either in law or in equity. 

Craig v. Ely, ex'tr, 5-8. & P. 354. 

11. Nor is he authorized to sue in his own name on such a note payable 
to a particular person or bearer, even with the consent of his client. 

Bryant v. Owen, IP. 201. 

12. Nor can an attorney pay off a note of his clients to the maker thereof, 
in discharge of a debt due by attorney to the maker ; and if such payment 
is made, tJie maker is not exonerated thereby. 

Chst V. Jetmett ^r Smith, 1 P. 212. 

13. An attorney who has obliterated an endorsement on a bond belonging 
to a client on which a bond suit is pending, and who states upon oath that he 
has no knowledge of the contents of the endorsement but that which he has 
received as attorney in the cause, is not bound to testify as to said contents. 

Crawford V. M*Cissack, I P. 433. 

14. An attorney is liable only for gross negligence, which is a question of 
fact to be tried by a jury ; and an averment that he had negligently commen- 
ced a suit, and improperly dismissed it, contrary to his duty, &c., held suffi- 
cient to put defendant on his plea. Evans v. WdtrotAs, 2 P. 205. 

15. An agreement between counsel and client, made after the employ- 
ment in which the original contract is varied, and greater compensation se- 
•cured therein, is invalid, and cannot be enforced. 

Lecatt V. Sallee, 3 P. 115. 
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16. The statute, 1836, requiring attorneys to take the oath against duell- 
ing is unconstitutional. hi the matter of J, L, Dorsey, 7 P. 293. 

17. Whether an attorney could recover for his services in a suit when 
he had made an illegal contract. — Quere ? 

HoUoway v. Lowe^ 7 P. 488. 

18. The employment of an attorney is a personal trust, which cannot be 
delegated to another, but with the. consent of plaintiff. But if an unautho- 
rized delegation is afterwards recognized by the party entrusted with a full 
knowledge of the facts, it will be binding on him; or if information be sea- 
sonably given to the person interested, of such unauthorized delegation, and 
he does not dissent from it, he will be held to have acquiesced : But where 
such information is not given until three years had elapsed, and then only on 
application of the person interested, although no dissent was expressed, yet 
no ratification could be presumed. HitcJicock v. McGehee, 7 P. 556, 

Champerty; Costs. 



AWARD AND ARBITRATION. 



I. THE SUBMISSION AND THE EFFECT THEREOF; OF THE EVIDENCE OF 
SUBMISSION AND OF THE JUDGMENT. 
II. WHEN AND HOW AWARD MAY BE RELIEVED AOAINST. 



I. The gtibmiisiofi and the effect thereof; Of the evideiwe of stcbmission, and 

th^ judgment. 

1. An agreement to perform an award, is upon the same footing as all 
other agreements, and wh^n violated, must be proceeded upon by regular 
action. Davis v. McConnelL 3 ^, A92. 

2. A party agreeing to submit his case to arbitration, does not loose his 
remedy at law, unless at the time there is an arbitration pending or an award 
has been clearly made. A contract absolutely to waive one's right to go to 
law, is void as against public policy. An award may be pleaded in bar 
though not perfoiTOed. Stone v. Dennis^ 3 P. 231. ) 

McAlpin V. May 1 S. 520. ] 

3. A and B having bound themselves under seal to abide the award of cer- 
tain arbitrators, with a covenant that the balance found to be due, was to be 
discharged in debts due to the party found to be the debtor — this will not sup- 
port an actipn of indebitattis assumpsit by attachment. 

HorUni V. Ronald, 2 P. 79. 

4. The Supreme Court will not look into *a transcript of cases appended 
to a writ of error, (judgment on award, ) it not appearmg that the particular 
cases were referred to the award of arbitrators. 

Lamar, et ux, v. Nichohon, 7 P. 158. 

5. An award, good at common law, may, it seems, be made the basis of 
an action by a party injured, against the one who declines a compliance. 

Ibid, 

6. A written submission is not to be presumed to be in the custody of one 
of the parties, — and having been delivered to one of the arbitrators, his evi- 
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dence, and not the affidavit of the party, is the best to prove that it has been 
lost or mislaid. Prior v. McNairy, 1 S. 150. 

7. Before proving an agreement made by a party during an arbitration, the 
submission must be proved. Ibid. 

8. To sustain a judgment on an award, it Is not necessary that the record 
should show the consent to the submission, or the continuances, or the notices 
of time and place— nor is a declaration necessary. 

Mendenhall v. Smith, A. R. 380. 

9. Awards being much favored, the court will intend every thing warran- 
ted by the record to sustain a judgment rendered thereon; and an award will 
be hcJd sufficient to sustain a judgment, although no declaration was filed. 

TanJcerdy v. Richardson^ 2 S. 130. 

10. And where it is agreed that the award shall be entered as the judg- 
ment of the court ; yet judgment upon motion cannot be rendered in a sum- 
mary manner. Lamar, et, ux. v. Lamar, et. al, 7 P. 158. 

11. An award, where submission was pursuant to statute, is a warrant for 
the judgment of the court, as much so as a verdict, and must be followed 
strictly by the judgment, both as regards the amount and the parties. So 
judgment cannot be rendered against the wife of one of the parties to a sub- 
mission, who was not subjected by the award either separately or jointly, 
though she may have been a party to the cases docquetted, and so intended, 
probably to be included in the submission. 

Lamar, et, ex. v. Nicholson, 7 P. 158. 



II. When and how Award may he Relieved against 

12. Award will not be set aside because the arbitrators state, as the ground 
of it, matter which does not constitute a legal cause of action. 

Goodwin v. Yarhrough, 1 S. 152. 

13. Nor will a party be relieved as to a claim forgotten to be presented to 
the arbitrators after a general submission of all claims and a final award. 

McJimsey v. Traverse, 1 S. 244. 

14. Chancery will not lend its aid to disturb an award, when the party mak- 
ing the application has paid the amount awarded against him, and acquiesced 
therein for a period of five or six years. 

M'Rae v. Buck, 2 S. & P. 155. 

15. After a submission the parties cannot impugn the decision for extrinsic 
causes, imless it be shown that the arbitrators have been guilty of corruption, 
partiality, or gross misbehavior; and it is not sufficient to authorize a review 
to show an error of judgment, or an unwise determination. , 

Bumpass, et. al. v. Webb, 4 P. 65. 

16. Improper conduct of arbitrators may be shown by direct testimony, or 
by such a state of facts as lead the mind to the conclusion that an award has 
been influenced by improper motives. 1 bid. 

17. If an award discover on its fece a palpable mistake of law or fact, ope- 
rating greatly to the prejudice of either party, it may be impeached ; but it 
is incompetent to shew by evidence a mere mistake of law or fact. ^ 

Ibid. 

18. Award allotting lands — it seems, diat if the disproportion in value is so 
great as to strike the sense at once as a matter of injustice. Chancery will in 
such cases relieve. Ibid. 
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1. A bail bond conditioned for the appearance of the principal, at a day 
different from that prescribed by law for holding the court, is void. 

Men V. White, A. R. 289.' 

2. A sheriff is not liable as special bail, for not having taken bail, unless 
notice is given him according to statute. Neal v; Garner 1 S. 158. 

3. The return of a ca, sa, not founds is the foundation of the liability of . 
bail; and, if the process has not been regularly sued out and returned, the 
bail is not bound to notice it. Brawn v. Simpson^ Sur, 3 S. 331. 

4. The authority of justices of the peace to administer the oath required 
for bail in civil cases, is not limited to cases within their jurisdiction, but ex- 
tends to all cases where bail is authorized. 

WykoJ'v. Picket ^ Co. 2 S. & P. 105, 

5. Nothing can be pleaded by bail which could have been used by his 
principal in defence of the action against him. 

Toulmin v. Betmett SfLaidlaw, 3 S. & P. 220. 

6. It is a good plea to scire feidag, against bail, that the plaintiff has not 
given security for costs, as required by Stat. 1827. Ihid. 

7. It is not important at what time the affidavit for bail is JUed, so it be 
made before the order for bail. Magee v. Ermn, 5 S. & P. 54. 

8. An issue as to the sufficiency of the affidavit should be decided by 
the court, on inspection, semble. But when a jury interposed between the 
issue and judgment, it was held that the Supreme Court would regard the 
verdict as a nullity, in respect to the sufficie^icy of the affidavit, and pre- 
sume ihat the judgment of die court upon the affidavit was given. Ibid 

9. It is not essential in a proceeding by sdrejacias against bail, to set out 
the affidavit or order for bail. Gledden v. Leonard, 4, P. 194. 

10. Nor is it necessary to set out the entire copy of the bail bond. The 
defects of a scire Jadas against bail, are not cured by there being a judg- 
ment upon plea witJidrawn. Such an entry not being tantamount to a con- 
fession of judgment which releases all errors. 

Toulmin v. BeuneU Sf Laidlaw, 3 S. & P. 220. 

11. In proceedings against bail, it is not necessary to show the issuance 
of a ca, sa. to a county, to which a defendant had removed after arrest, under 
the Stat, it is only necessary that the ca. sa, should have been sued out to 
the county in which the defendant was aorested. 

Kmnedy v. Spencer, 4, P. 428» 

12. Sdrejacias against bail, should disclose the cause of action with 
the certainty requisite in a declaration. So when the bond is not set out 
with sufficient certainty, it was held defective. Ibid. 

13. By 3 Sec. Stat. 1833, personal service of scLJa. on recognizance 
against bail in a criminal case, is required to enable the State to recover 
against defendant, though it appear that previous to the stat. a return of ''not 
found,*' on an original, and alias sci.Ja. was equivalent to a personal service. 

Hayter v. State, 7 P. 156. 
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1. A giimef of cotton, having agreed to receive and gin plaintiff's cotton, 
in preference to. all others — ^ginned other cotton previously to part of plain- 
tiff's. The gin and cotton having been burnt, though without negligence, the 
giiiner is. liable. . Pattison v. Wallac€f 1, S. 48. 

g. The corporation of Mobile, receives powder, und^r an ordinance, to 
store it out of town; which, ^vithout negligence on their part, is stolen — they 
iare not liable to the own^r, though they recive a reward for the storage. 

Moore v. Mayor Sf Aldermen. 1 S. 284. 

3. A undertook to carry flour for B to a certain place, and through mis- 
take, deposited by the way a part of the flour, which was taken away by C, 
B refusing to receive a. part only, C todc the remainder and paid A for the 
whole. This amounted to a conversion by A — ^which would support an ac- 
tion of trover. - Bullard v. Young, 3 S, 46. 

4. Where one receives busines? in the line of his occupation, the law 
will presume he is to receive ordinary compensation for it, and so hold him 
to strict diligence in discharge thereof: but, ifout of his occupation, it will bo 
regarded as a mere naked agency, in which compeni^tion is not an ingre- 
dient. . Morrison v. Orr, 3 S. & P. 49. 

5. If one undertakes volimtarily to perform services without reward, 
such person is not liable for Tum-feasance, Ibid. 

6. When a service is to be performed, out of the business of the agent, 
for reward, he will be held only to the exercise of ordinary diligence in its 
transaction, . * . . ■ . Ibid. 

7. In declaration against bailee, for non-delivery of a deppsit, only such 
averments are necessary as serve to show the grounds upon wWch the ac- 
coimtability of defendant arises; and, when the deposit is alleged to have 
consisted of bank notes, a particular description of tkem is not necessary, 
nor is it necessary to allege the continued possession by defendant: for, if 
the deposit passed from him lawfully or without culpability, it is matter of 
defence which he is bound to show. Nor need it be aUeged that a reward 
was tendered, for traiisportation or safe keeping of the deposit. 

Moody V. Keener, 7 P. 218. 

8. When notes are deposited, as collateral security, for a specific purpose, 
and the bailee puts it beyohd his power to redeem . diem, when the purpose 
for which they were pledged is satisfied; he is fully chargeable with their 
conversion: aijid, the amount expressed upon the face of the notes, with in- 
lei'est to the times of conversion, and the interest on the aggregate amount, 
from that time to verdict, is the measure of damage. 

St. John, &ur. v. CPConnell, Sur. 7 P. 466. 

9. The existence of a former debt due to the bailer, does not authorize 
him to detain the pledge for its extinguishment — ^where he has received the 
ple4ge for another purpose. Ibid. 

See ^* Common Carrier, ^^ Emdence — Ferry, Trover, Verdict. 
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1. The bond under the statute 1811, is properly payable to the Gover- 
nor; and, the defendant is liable to an action thereon, for failing to appear; 
though no conviction was shown against him. 

Lake ^r Barrow v. Governor ^ 2 S. 395; 

2. It is not error for the court to render judgment, without a jury, for a 
less sum than the penalty of such bond. Ibid, 

3. Nor is such bond within the statute 1824, requiring breawshes to be as- 
signed. , Ihid. 

4. A note given to a woman as a compromise, for proceedings in baa- 
tardy, is valid and of sufficient consideration. For such proceedings are not 
to be regarded as a criminal prosecution. 

Robinson v. Crenshaw, 2 S. & P. 276* 
Judgment in a bastardy case, that "defendant pay not exceeding fifty dol- 
lars, &c." not sustained by evidence merely of the clerk that no bond could 
be found in the office, but that defendant's surety said they had executed 
one, and did not authorize an execution. 

Isaacs <5r Bagby v. Jtcdge Chunky Court, Jefferson, 5 S. & P. 402. 



BILLS AND NOTES. 



I. OP THK ACTION — ^WHEN IT MAY BE COMMENCED, AND BY WHOM 

ACTION yPON LOST NOTE. 
II. LIABILITY OF INDORSER AND INDORSEE; OF THE INDORSEMENT AND 
ACCEPTANCE; AS TO THE STATUTE WHICH REQUIRES SUIT TO BE 
BROUGHT AGAINST MAKER, SO AS TO CHARGE INDORSER. 

III. DEMAND NOTICE AND PROTEST; A3XD WB.A1! WILL CURE THEIR OMIS- 

SION. 

IV. NEGOTIABILITY OP BILLS AND NOTES; AND HOW THEIR ASSIGNMENT 

IS CONTROLLED BY STATUTE; OF THE CONSIDERATION AND HOW 
IT MAY BE INQUIRED IJITTO. 
y. DAYS OF GRACE, INTEREST AND DAMAGES. 
VI. OP THE EFFECT OF CANCELLING OR ALTERING ; THE ADMISSIBILiTY 
OP PARTIES TO A BILL OR NOTE TO IMPEACH ITS VALIDITY — ^AND 
OF THE EVIDENCE IN GENERAL. 
VII. OP THE ADMISSIBILITY OP NOTE UNDER THE COMMON COURTS, PLEAD- 
INGS, &C. 



I. Of the auction — when it may he commenced, and by whxm^^ojction wpon 

lost note, 

1. When one of the makers of a note is also payee, an action cannot be 
maintained by an indorser thereon, against a maker. 

Ramsay v. Johnson, A. R. 418. \ 
TindaUv. Bright, A, R. 103. J 
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2. A partner assigns a note to his firm, and they afterwards assign to a third 
person; an action lies against .them, semhle, 

Brovm ^ Parsons v, Toomer^ A. R. 370. • 

3. Where a bill of exchange has been drawn by a firm, in favor of one of 
the members ther(?of and indorsed to a stranger, the latter is entitled to 
maintain an action thereon, against the drawers, notwithstanding the fact that 
the payee is. a partner. Hazlehurst v. Pope^ 2 S. & P. 259. 

4. When payment of a debt has been received in a note, and one of the 
signatures proves to be a forgery — ^it must be tendered back as soon as the 
forgery is* discovered, or all the liabilities thereon, duly exhausted, or the 
party receiving it cannot maintain an action against the party paying. 

Pope V. Hickman, A. R. 29. 

5. Payee of a bill after acceptance, makes a special indorsement to A 
— B a subsequent indorser, c&n have no interest therein, for there is no pri- 
vity of contract. Gosken v. McLendon, 1 S. 36. 

6. Indorser of a note cannot maintain an action against the maker for the 
use of the indorsee, hia indorsement appearing on the note; for bringing it 
to the use of another, is an acknowledgment that the interest is in another. 

Johnson use of ^tone v. English, 1 S. 169. 

7. Action not maintainable, where there is an agreement by parol extend- 
ing the time of payment, until the expiration of such agreement. 

Fergurson v. HiU, 3 S. 485. 

8. Suit cannot be commenced on promissory note on the same day on which 
it becomes due, and a judgment obtained in said suit, even after appearance, 
would be reversed. Randolph v. Cook 4r Ellis, 2, P. 286. 

9. The holder of a note, into whose hands it has passed by delivery, after 
several indorsements, cannot maintain an action thereon in his own name 
against the first indorser, the payee, on the evidence of the paper alone, 
though such action be commenced in a justices court. 

Alday 4r Evans v. Jamison, 3, P. 112. 

10. The bearer of a promissory note, is not precluded from a recovery 
thereon, by evidence that the maker has been garnisheed by a creditor of the 
payee, and a judgment recorded against him: it appearing that the maker 
received notice of the transfer of the note, before he answered on the gar- 
nishment. Colvin V. Rieh, 3, P. 175. 

11. The summary remedy given to parties bound for the payment of any 
bill of exchange, the property of the bank under the statute 1830, does not 
extend to ordinary business paper, but is confined alone to accommodation 
paper, discounted in bank. 

Edgerly ^ Massina v. Butler Sf Harris, 3, P. 344. 

12. The right of action of the holder of a bill becomes complete upon its 
non-acceptance, protest and notice. Evans v. Bridges, 4, P. 348. 

13. When a note, upon which days of grace are not allowed, is drawn on 
Saturday, payable one day after date, such note is payable on the Monday 
following, and suit thereon cannot be commenced on the day of the 
date of the note. But this rule does not apply when the note falls due 
on the Sunday subsequent to the day after the date — ^in such case, it becomes 
due on the day previous to that appointed for its performance. 

Sanders ^ Harrison v. Ochiltree, 5, P. 73. 

14. An action may be maintained on a lost note, payable to order, which is 
lost, when it does not appear to have been negotiated: and it is sufficient, if 
the declaration avers its existence, contents, and loss — ^and that it is st^l due, 

Chaudron v. Hunt S^Norris, 3 S. 4^4" 31. 

15. The statute, in relation to proceedings at law on lost notes, has not 
deprived Chancery of jurisdiction. 

nidall V. Childress ^ May, 2 S. & P. 850. 
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II. Liability of indorser and inddf^ee ; of the indenement and acceptance; 
as to the statute which reqair^ suit to be brought against drawer^ so as 
to charge indorser. 

16. As between indorser and indorsee a promissory note is <a bill of ex- 
change, and a demand of payment and notice, on the last day of grac^, is 
good. Crenshaw v. McKeirmanj A. R. 95. 

17. Although a note is indorsed without recourse, assigner is liable for 
fraudulent representation as to the solvency of the maker. 

Hwrton v. Administrator Watt, A. R. 166. 

18. Indorsers cannot be viewed as co-securities, and are not liable to (Con- 
tribution. Brahan 8f Atwood v. Ragland, et aly 3 S. 247. 

19. The writing of one's name on a blank paper, with the view to be made 
a drawer, indorser, &c. would make the party liable without limitation to a 
bona fide holder, for valuable consideration— *emiZe. Ibid, 

20. When an indorser holds himself liable "should the maker fail," this 
differs from a general indorsement and must be specially declared on. The 
word "fail" is of larger import than refuse, and is equivalent to inability or 
insolvency, which must be ascertained by suit or otherwise. 

Davis & Co. V. Campbell, 3 S.^3I9. 

21. Accommodation endorsers occupy, in relation to the maker of a note, 
the situation of sureties. Meek if Co. v. Black, etal 4 S. & P. 374. 

22. When one of two accommodation indorsers of a note, discounted in 
Bank, receives the amount from the maker and fails to take up the note, so that 
the other indorser was compelled to pay it. Held that the payment by ma- 
ker was not to be regarded as a payment to one of two joint payees. 

Ibid. 

23. When maker of a note after suit, brought by the indorsee, offers to 
pay said indorsee part of the money, and he refuses to receive it, and it can- 
not afterwards be recovered, it is negligence on the pait of such assignee, 
and he must to that extent sustain the loss. 

Hightawer v. Ivey, 2. P. 308. 

24. That the second indorser of a promissory note, had neglected to pay 
it, within three years after maturity, held to be no discharge of the first in- 
dorser, in an action by the former against the latter. 

Worsham v. Goar, 4, P. 441. 

25. The release of an indorser does not operate as a discharge of any 
previous party, each indorsement being regarded as a separate contract. 

Kennon v. M'Rae, 7 P. 175 . 

26. It is competent for the holder of paper indorsed in blank to insert the 
name of the indorsee, and the striking out or alteration of an indorsement, 
does not divest the holder of the right to sue against any prior party to the 
note. Ibid. 

27. A promise by indorser, to whom due notice has not been given in order 
to bind hun, must be given with the full knowledge of the laches; but if con- 
ditional, the condition must be proved to have been performed. Ibid, 

28. The trustees of a company accept a bill, to be paid when in fimds, for 
the company ;— drawer not liable until they are in funds, and after demand, 
notice, &c. Harrison v. Braggs, Cochran 4r Co. A. R. 173. 

29. On a question, whether or not a letter contained an acceptance of an 
order, the court will look at the whole letter, and though it contains the words 
" I shas^cept," it will be construed to be no acceptance, if it appear that 
none was intended. Musgrave v. Hudson, 2 S. 464. 

30. The payee of a bill makes an assignment of all of his effects to a trus- 
tee for creditors, afterwards he makes another assignment to another person, 
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to secure hun against cenain liabilities, and brings suit for the benefit of the 
last assignee, such circumstances form bo defence to the acceptor of the 
bill ; nor will the case be varied whether the deed be fraudulent or not. 

Ellis V. Taylor, Ad'mr. 1 P. 289. 

31. It is not necessary in order to fix the liability of a drawer or indor- 
ser of a bill of exchange, that it should be presented for acceptance ; but 
when it has been presented and reiused, and notice given to the parties, it 
is not essential to pt^sent the bill for payment at maturity. 

3vafu V. Briggs, 4 P. 348. 

32. The statutes 1828 and 1829, requiring the indorser of paper to sue the 
maker to the first court after due, do not embrace a case where the maker 
removes beyond the jurisdiction of the State, and so remains during the pe- 
riod when he might be legally sued. 

Woodcock V. CampheU, 2 P. 456. 

33. The law requiring a suit against the maker to first court after due, and 
return oi nulla hona to an execution thereon, in order to charge the indorser, 
does not contemplate cases, where from absence from the State, his abscond- 
ing or other cause, it is impossible or impracticable to bring suit. 

Roberts v. Kirkpatrick^ 5 S. & P. 96. 
\ 34. But mere absence from the county will not excuse a suit, and a return 

of nulla hmui to an execution thereon against the latter, if he has a known 
residence in any part of the State. Ibid. 

35. The statute, 1828, respecting the liability of indorsers, &c., repeals 
by implication the statute, 18l2. It requires a suit to be prosecuted against 
the maker as soon as may be after its maturity, ( except m cases of bills of 
exchange and notes payable in bank; ) and if the suit prove unproductive, 
then the indorser may be proceeded against, 

Ivey V. Sanderson, 6 P. 420. 

36. The statutes 1828, 1829, defining the liabilities of endorsers, act upon 
the nature of the contract, and not merely upon the remedy; and therefore, 
do not embrace the case of a note assigned prior to their passage.. 

Bloodgood V. Cammack, 5 S. & P. 276. 



III. Demand, Notice and Protest, aand how their Omission may be Cured. 

37. What is reasonable notice to charge the indorser, is a question for the 
jury, and not for the court. Brahan Sf Atwood v. Ragland, A. R. 85. 

38. As between indorser smd indorsee, a promissory note is a bill of ex- 
change, and a demand of payment and notice of the last day of grace, is 
good. Crenshaw v. M^Kuman, A. R. 295. 

39. Note payable at a bank, demand of cashier is sufficient. Ibid. 

40. To charge indorser, demand must be made of acceptor within three 
first days after maturity, and this is not a question as to diligence for the jury. 

ExW. Eldridge v. Rogers, A. R. 392. 

41. Note for a certain sum, T^hich may be discharged in cotton, holder 
not bound to demand the cotton. Lane v. Kirkman, A. R. 411. 

42. Party drawing a bill for his own accommodation, is liable, though the 
demand and notice be not in a reasonable time, if he had not a right to ex- 
pect that the drawer would pay, although it might have been paid if regu- 
larly presented. Armstrong v. Gay, 1 S. 175. 

43. P & Co. draw on H., their clerk, a change ticket, who accepts the 
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same, payable at* his office, when $5 wordi are presented. — H having left 
the State, a demand was not necessary. 

DeHaTiurUy v. Parry <^ C5t?. 1 S. 251. 

44. To a note for the payment of specific articles, it is a gooddefeiice that 
defendant was ready to deliver them, but that no demand was made. 

Thaxtony. Edwards, IS, 524. \ 
Cohb V. JS^, 2 S. 444. | 

45. On a note payable at a particular place, as against the niaker,.a de- 
mand at that place not necessary. SemMe, 

hvine, ad'mr, v. Wztiers, 1 S. 234. , 

46. An effort on the part of indorsee to find the maker, in order to make 
the demand, need not be by personal application at his last place of resi- 
dence, if it be notorious that such last residence has been abandoned. . r 

Goading v. Britain, 1 S. & P. 282. 

47. The drawer of a bill of exchange is entitled to notice of non-pay- 
Dftent whenever it appears that he has any funds whatever in the hands of the 
acceptor. Hill v. Norris, 2 S. &* P. 114. 

48. So if there be a remaning acootmt between drawer and drawee, and 
the former has a b(majide reason to believe that his draft will be honored, he 
has a right to notice. Ibid, 

49. When the drawer of a bill has resided within sixteen or eighteen miles 
of the seat of justice of the county in which he lived, and where he had 
been- in the habit of receiving his letters — ^but during the period of three - 
months he received his letters from another office within 14 miles of his resi- 
dence — ^held that the notice, sent in due time to the first post office, was suffi- 
cient. M'Grew v. Tatdmin, 2 S. & P. 428. 

50. If the residence of the drawer cannot be ascertained by the use of 
reasonable diligence, notice of protest for non-payment will be excused. 

Robinson Sf Davenport v. Hamilton, 4 S. & P. 91. 

51. Notice put in the post office, directed to the place where the drawer 
dated it, is sufficient diligence to charge the drawer in the absence of proof 
of the holder's knowledge that there was a post office at the place where it 
was dated, or one near the drawer's residence. Ibid, 

52. The return of nati est inventtis by a constable on a warrant issued the 
same day, on a promissory note against the maker, not sufficient dilligence to 
charge die indorser under the provisions of the statutes of 1827 and 1828. 

Cavanaugh v. Ta;t€m, 4 S. & P. 204. 

53. Where a note is received as collateral, to be applied to the payment 
of a debt, the insolvency of the maker of such note will not dispense with the 
use of due diligence to collect it, and a demand and notice must be regularly 
given. StricJding v. Conway, 1 P. 260. 

54. The indorser, where th6 consideration has failed, is not entitled to de- 
mand and notice, being in this respect like the drawer of a bill who hafi no 
funds in the hands of the drawee. ' 

Gee V. Williamson if Nicholson, 1 P. 31S. 

55. Proof of the insolvency of maker at the time of the indorsement will 
not excuse the use of diligence. Hightower v. Ivey, 2 P. 308. 

56. When it is necessary to resort to the post office as a medium of notice 
to the indorser, it should be shown that it was directed to the nearest office 
to the party's residence ; or that, in ignorance of the same after diligent en- 
quiry, notice was sent to the supposed place of residence, or to where the 
party was in the habit of receiving his letters. 

Worsham v. Goar, 4 P. 441 

57. That a note was dishonored when negotiated, does not dispense with 
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a demand and notice. In respect to notice to indorsers, there is no differ- 
ence between indorsements before or past due. 

- Keftmon v. M'Rae 1 P. 175. 

58. A promise by indorser, tp whom due notice has not been given, in 
, » order to bind Hm, must be given with full knowledge of the taches-^wt if 
under no mistake as to his legal rights he will be chargeable. 

Harrison v. Braggs, Cochran 8f Co,y A. R. 173. ] 
$9. Where from the date of a bill and the evidence offered, it appeared 
to be protested twelve months after maturity — ^held that the indorser was 
discharged. Hudson v. State Bank, 3 P. 340. 

60. Action on foreign bill, protest described the name as Pyr«i, when the 
bill show;ed it to be by Byron — held that this was sufficient to charge a 
prior indorser. Mo?mi09i v. Bank State Ala,, 3 P. 356. 

61. The protest of a bill of exchange is evidence of demand and notice, 
unless the fact be put in issue by other testimony. 

Moore v. Clememts, 4 P. 227. 



IV. Negotiability of Bills and Notes ; How their Assignment is Controlled 
hy^ Statute; Of the Consideration, and when it may he Tnqmred into, 

62. Under the statute, a note made payable in " notes," is as negotiable as 
if it were for the payment of money. 

Goading v. Britain, 1 S. & P. 282. 

63. A promissory note assigned by indorsement is not negotiable under 
the statute 1812, so as to deprive the maker thereof of the benefit of pay- 
ments, discounts and set-off against the assignee. Semhle. 

RoMnson v. Crenshaw, 2 S. & P. 276. 
See also Winston v. Mosdey, 2 S. 137. 

64. But a note payable to hearer is not included in the statute, and in the 
hands of an innocent holder or indorsee, such a defence could not be set up, 
nor a defence that it was given in compromise of a proceeding in bastardy. 

Ihid. 

65. An order for money, the payment of which was to depend upon a con- 
tingency which may never happen, is not a bill of exchange, nor is it such an 
instrument as comes within the statute relating to the assignment of bills, 
bonds, &c. Waters v. Carleton, 4 P. 205. 

QQ. One who takes a note or bill past due, takes it subject to all objection, 
in respect of want of consideration or illegality, and to all the equities ex- 
isting between the original parties. But this rule applies*only to equities 
arising out of the bill or note itself, and the holder is not subject m respect of 
a debt due from the indorser to the maker, arising out of a collateral con- 
tract. Robertson v. Breedlove, 7 P. 541. 

67. When a note was made negotiable and payable at bank, and the bank 
becomes a purchaser, the maker cannot plead off-sets, as against payee, and 
when maker executed an instrument at the same time in which he bound 
himself to give a satisfactory indorser, to enable the holder to negotiate the 
same to his satisfaction— this was held as an incident to the note, and would 
preclude the maker from setting up his defence in an action by an indorsee, 
other than the bank. Emanuel v. Atwood, 6 P. 384. 

68. Action on note, consideration is implied, and need not be proved; and 
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the onus prohandi is on the defendant, although he plead failure of consi- 
deration. McMahm v. Ghckrill, A, R. 362. i 

^Um V. Dickson^ A. R. 119. j 
See also Hmdoy v. Willis ^ Lang, S. P. 164. 

69. The consideration of a note cannot be inquired into ^vhen gtven for the 
amount of a judgment with a kno>yiedge of all the facts, as a compromise of 
a doubtful claim, though it afterwards appear that the judgment was erro- 
neous. Staridefer v, M' Whorfenf 1 S. 632. 

70. In an action, by indorsee against his immediate indorser, the defend- 
ant may prove that the consideration given for the indorsement was less than* 
the amount of the note, and the true consideration will be the proper mea- 
sure of damages. Cook v. CockriU, 1 S. 475. ^ 

71. Failure of consideration, good plea to a note given for ferry, the ferry 
having been afterwards granted by county court to another. 

Evam V. Murphy, et al,\^, &-. P. 226* 

72. A note payable in cotton, under the statute, imports of itself a consi- . 
deration. Watkiris v. Canterherry, 4 P. 415. * 



V, Days of Grace ; BUerest and Damages, 

73. On a check, bill, or note, payable on demand, or when no time is fixed 
for payment, no days of grace are allowed. 

SomfnervUle v. WiUiams, 1 S. 484. 

74. Action on a note payable in another State, the foreign interest must be 
proved, and the record must show it. 

Peacock v. Banks, A. R. 387. 

75. The statute 21st December, 1832, reducing the damages on bills of 
exchange, applies only to bills owned by the bank of the State and its bran- 
ches. Moore v. ClemeMs, 4 P. 227. 

76. The proper measure of damages in an action by indorsee v. indorser, 
the maker having failed to pay, is the sum with interest which constituted the 
consideration of the assignment. There is no difference between an accom- 
modation indorser, and one for value received, so far as the rights of the in- 
dorsee or holder are concerned in this action. 

HuicUns V. M^Came, 7 P. 94. 



VI. Of Cancelling or Altering; the Admissibility of ParHes to a BUI or 
Note to Impeach its Validity, emd of the Evidefwe of Parties 
in General', 

77. An alteration in a promissory note without maker's consent, by the 
addition ** with interest from the date," avoids it, and constieutes a good plea. 

Brmm v. Jones, 3P. 429. 

78. When lines have been drawn over the face of a bill or note, it is to 
be regarded as presumptive evidence of its being cancelled or satisfied. 

Pitcher ifRemsen v. Patrick, Ad^mr,, 1 S. & P. 478. 

79. One of the makers of a note is not a competent witness to invalidate it. 

Ross if Wife v. WeOs, 1 S. 139. 

80. As a, general rule an indorser of a note or loll, is incompetent in res- 
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pect to his interest, to give evidence in favor of a subsequent indorser, to 
ckarge any party to the instrument whose liability is anterior to his own. 

Kemmi v. M'Sae, 2 P. 389. 
81. Evidence of the handwriting of a subscribing witness to a promissory 
note, or of the signature of a maker, and of his admission o£ its execution, 
is not admissible in an action against the maker, when such subscribing wit- 
ness, after the attestation becomes the assignee thereof and sues as plaintiff. 
An exception to this rule is where the subscribing witness sues as executor 
or. administrator. Bennett v. RohiTtsmhy ad^rj^r. 3 S. & P. 227. 

• 82. In- an action against the maker by bearer, the payee is not competent 
to prove the execution of the note under the plea of nonest factum, 

Carroll v. Meeks^ 3 P. 226. 

83. Btut an intermediate indorsee who returns the note to payee before the 
latter delivers it ^) the bearer, is a competent witness for the plaintiff in 
such action. Ihid, 

84. Plaintiff producing a note payable to him, is presumed to be the owner 
of the same, though it appears to be indorsed by him to another. 

Tetts V. Keyser, 1 S. 154. 
. 85. In an action by payee against maker, where the note was endorsed by 
payee ii^ blank, andean order to credit the maker wrtten thereon, without 
farther evidence, the court instructed the jury to find for defendant. 

MUvHb ex*ors, v. MaMhews, 1 S. 273. 
86. The indorsement of a promissory note is the highest evidence of the 
Balure of the agreement between the parties; and parol evidence is inadmis- 
sible to vary it. HigMower v. luey, 2 P. 308. 



VII. Of the Admissibility of Note or BUI under Common Counts ; 

PleadingSy tfc. 

87. As between the original parties, a bill or note is prima facte evi- 
dence of money lent by the payee to the drawer, and may be given in evi- 
dence in support of these counts. An indorsement is likewise prima 
fade evidence of money lent by the indorsee to the indorser. 

HigMower v. Jb^y^ 2 P. 308. 

88. Under these counts a promissory note imports its own consideration. 

Hunley v. Willis Lang Sf Co,, 5 P. 154. 

89. Writ on assumpsit, declaration for money had and received, a note is 
admissible in evidence. Gellespie, et al, v. Wepon, 

90. Under the statute 1811, it is not necessary to aver or prove the consi- 
deration of a promissory note. Allesi v. Dickson, A. R. 119. 

91. It is not necessary to aver specially the circumstances of the present- 
ment, ** that the instrument was duly presented to the maker thereof," is 
sufficient to admit evidence, that the party was dilig-ently sought for and 
could not be found. Taylor v. Bratwh, 1 S. & P. 249. 

92. In an action on ndte payable to defendant eo nominee, his capability 
to contract and sue is admitted under the plea of the general issue. 

Herhert i^ Kyle v. NashvUle Bk. 1 S. & P. 286. 

93. A count in a declaration by the indorsee v, indorser, omitting an aver- 
ment of demand and notice is bad. 

Kennon v. M'Rae. 3 S. ^P. 249. 

94. An averment by indorsee of a note assigned prior to the statute 1828, 
1829, (requiring maker to be first sued) in an ELCtion against indorser, of 
demand and notice, held sufficient. 

Bloodgood V. Cammack, 5 S. & P. 276. 

6 
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95. When suit is brought in the name of payee of a promissory note for 
the use of another against an indorser, and the declaration does not state 
who indorsed the note to defendant, nor to whom he indorsed it, nor alle- 
ges any transfer to or from him, nor any inducement or consideration for the 
indorsement ; such declaration is bad on demurrer, although it aver that the 
maker was sued to insolvency, and cencludes with a general sv{p^ se aa^ 
sumpsit, M^hmis v. Ilabun, 1 P. 386. 

96. In an action by indorsee v. maker, where declaration described the 
note as payable to A B oi order, and the note was payable alone to A B — 
held to be an immaterial variance. 

Harrison v. Weaver^ 2 P 542. • 

97. That the plaintiff " used the legal means to try to collect out of the 
maker, V is not sufficient averment of the necessary diliaence to chcu'ge the 
indorser. Alday 6f Evam v.tfamisonf 3 P. 113. 

98. Where a note payable to bearer, is declared on as having been trans- 
ferred by the payee to the plaintiff, and the note shows an indorsement to an 
intermediate party, it will be presumed that the note has been returned by 
the indorsee to the payee, and by him delivered to the bearer to sue threon, 
in his own name. Tne title through the intermediate assignment need not 
be set out. . Carroll v. •MeeJcSf 3 P. 226. 

99. When the signature is illegible, and where no description of it is at- 
tempted in the declaration, ( and the defendant does not interpose the statu- 
tory plea ) there is no such variance between the note and declaration as will 
defeat the action. Such a case does not differ from one where the signature 
is evidenced by a mark. Dew^ et al v. Gamer, 1 P. 503. 

See Debt, Discontintiance, Extinguishment, Gaming, Judgment, Princi- 
pal and Security/, Set- Off, Vendor and Vendee. 



BOND AND SEALED NOTE. 

I. OP THE SEALING AND DELIVERY ; OP THE TRANSPER AND ASSIGNMENT. 
II. HOW AJVD BY WHOM THE ACTION MAY BE MAINTAINED ; JUDGMENT &C. 

III. BONDS RELATING TO JUDICIAL PROCEEDINGS POR THE DELIVERY OF 

property; STATUTORY BONDS, AND BONDS FOR THE PERFORMANCE 
OP OFFICIAL duties; THE CONSIDERATION, VALIDITY AND HOW 
DISCHARGED. 



I. Of the Sealing and Delivery; Of t\e Transfer and Assignment. 

1. A writing with a scroll annexed, and the word "seal" thereon writ- 
ten, but having no expression in the body of the instnmient denoting the in- 
tention to make a deed, is not a sealed instrument. 

Lea V. Adkins, A. R. 187. \ 
Ad'mr, Henderson v. Ad^mr, Stark, A. R. 421. J 



-arJ*»- 



BOND AND SEALED NOTE. 43 

2. Sealing is an essential requisite to constitute perfect a bond, and an 
instrument purporting to be a certiorari bond, but containing no seal, is void. 

Skimier v. McCarty, 2 P. 19. 

3. An agreement signed by two or more parties, concluding, " given un- 
der our hands and seals," &c., and containing a seal after the name of the 
first signer, ( the other signing immediately under it ) is a sealed instrument. 

Hatch V. Cratiyford, 2T, 54. 

4. Bond signed by A, " seal " for B C and D, is sufficiently executed 
though there be but tiie one seal, and it is not the bond of A. 

Martin, ad'mr. v. Dortch, 1 S. 479. 
'5. Though the wording of the bond be in the singular number, yet if they 
all sign it, they are all bound*. Ibid, 

6. The delivery of a bond need not be by express words ; acts necessarily 
implying a delivery are sufficient. Mc Whorter v. McGehee, 1 S. 546. 

7. Assignee of a bond transferred after due, takes it subject to all the 
equities. Teague v. Rtessel 4r Moore, 2 S. 420. 

8. In an action on an assigned bond, it is not a good plea by the obligor 
that the assignment was extorted from the obligee by threats of a prosecu- 
tion for felony, notwithstg.nding the former was notified by the latter of the 
fraud, and required not to pay to the assignee* 

McCattseland v. Drake, 3 S. 344. 

9. In order to charge the assignor of a bond on his endorsement prior to 
the Stat. 1832, subjecting bonds payable in bank to the law merchant, held 
not necessary that demand should have been made at the particular place 
where it was made payable. Woodcock v. Campbell, 2, P. 456. 

10. Bond payable by instalments, demand when last instalment due, suf- 
ficient to charge the indorser. Dupey v. Gray, A. R. 357. 

11. The statute 1828, defining the liability of indorsers of bonds &c. 
repealed by implication the statute 1812. It requires that a recovery 
should be had against the maker by suit prosecuted as soon as may be af- 
ter the maturity of the bond, and if such suit prove unproductive, tiien the 
indorser may be proceeded against. Ivey v. Sa?iderson, 6 P. 420. 



II. How and by whom Action may be Maintahied, Judgment ifc. 

12. The bearer of a sealed note payable to T, or bearer, cannot maintain an 
action of debt theron in his own name. 

Hmvell ^ Smith v. Hallett, A. R. 102. \ 
Sayre v. Lucas, 2 S. 259. ) 

13. An action at law cannot be sustained where one of the obligees is also 
an obligor. Ramsay v. Johns&n, A. R. 114. ^ 

Tinddll v. Bright, A. R. 103. J 

14. Bill penal, payable on demand, bears interest only from demand. The 
statute directs that in all actions brought on a penal bond, judgment shall be 
rendered for no more than the principal and interest. 

Vateghan v. Goode, A. R. 418. 



III. Bo7id relating to Jvdidal Proceedings for the Delivery of Property ; 
Statutory Bonds, and Bonds for the PerforrMmce of Official Duties; 
ConsideraMon, Validity, and how Discharged. 

15. On bond for the delivery of property, to authorize a summary judg- 
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meirt against the security, the sheriff must have returned such bond forfeit- 
ed. AUen V. Hays^ 1 S. 10. 

16. Bonds taken by constables for the forthcoming of property levied on 
by execution, may be good as conunon law bonds, though not taken in 
strict compliance with the statute. 

Bugg V. Burgess ^ Davis, 2 S. 509, 

17. A forthcoming bond conditioned in part that the obligor shall stand to 
and abide by all orders to be made by the justice, &c., is not void for excess, 
such condition being a mere verba] departure from the statute, and impos- 
ing no additional obligation, nor is it essential that the bond should recite that 
the justices had designated time and place. 

TJirnn/psmi v. Fierce^ 3 S. 427. 

18. Bond conditioned that a slave levied on should appear on the day of 
sale— in an action on the bond, plea that the slave died before action brought, 
is bad, as the right accrued at time of forfeiture. 

Burgess ^ Davis v. Sugg, 2 S. & P. 341. 

19. Bond conditioned to be void if A and his securities surrender the pro- 
perty mentioned in a certain mortgage, (if equity decree the same to belong to 
fe,) and that A further abides the decree of foreclosure is valid, and, not void 
on the ground of usury or want of consideration. And to insure a recovery 
©n such bond, it must appear that a decree of equity has been rendered on 
the precise grounds contained in the condition. 

Barnes v. Peck, 1 P. 187. 

20. Bonds voluntarily executed to civil officers in relation to judicial pro- 
ceedings, diough invalid as statutory bonds, may, if they contain valid and 
sufficient conderation, be available as common law bonds. 

Seawall v. Franklin, 2 P. 493. 

21. The true rule in regard to bonds void at common law, or by statute, in 
part, is that they are void as to such conditions, covenants or grants as are il- 
legal ; and good as to those which are legal and unexceptionable. 

Whitted V. Qov&rmr, 6 P. 335. 

22. Where a statutory bond contains the considerations prjBScribed and su- 
peradds others, the bond shall be good as far as it is warranted by statute, 
and the extraneous matters regarded as surplussage. 

Sanders ^r FemoicJc v. Rives, 3 S. 109. 

23. Bond of a cashier of bank conditioned " safely and securely to keep 
all moneys deposited, refunding and paying over the same when required," 
the obligors are not liable for moneys robbed from the cashier while in dis- 
charge of his duty. HmitsvUle Bank v. Hill, et al, 1 S. & P. 201. 

24. An obligation under seal to pay the debt of another may be impeached 
for want of consideration, and is not recoverable when such defence is made, 
unless the plaintiff shows a valuable consideration. 

ALsohrook v. Sutherland, 2 S. & P. 267. 

25. A blank left in bond for name of obligee may be filled by parol au- 
thority from the obligor. Boardnum v. Gore fy Wiiliamsy 1 S. 517. 

26. When a security to a sealed note has been discharged by payee by 
instrument not imder seal, and so induced to believe for many years, until the 
principal became insolvent, this is a fraud, and equity will relieve. 

27. Lines drawn over the face of a bond or note, presumptive evidence of 
its cancellation, but this is a question for the jury. 

Pitcher df Remseti v. Patrick, admr, 1 S. & P. 478. 

See AUa/:hmefivt, Errors and Appeals, Executors and Administrators, Con- 

stables. Trial of Right of Property. 
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CAPIAS. 



I. or THE SIGNING; ISSUANCE, SERVICE AND RETUBN. 
II. OP THE INDORSEMENT OP THE CAUSE OP ACTION. 



I. Of the Signing^ Issuance, Service^ and Return, 

1. Capias not signed by the clerk, and judgment by default, assigned as 
error, and judgment reversed. Stone v. Harris, A. K. 32. 

2. When discontinuance cannot be entered as to one, there must be an 
€Uias and pluries. Kennedy v. Russell ^ PaMon, A. R. 77. 

3. Writ returnable to a wrong term of the court, or at a time when no 
court was held, is absolutely void. Brown v, Simpson, sur., 3 S. 331. 

4. Writ which appears from the teste thereof to have issued on Sunday, 
held void. Haynes v. Sledge ^r Maxy, 2 P. 630. 

5. But it is competent for plaintiff, by replication, to a plea that a writ is- 
sued on Sunday, to show facts authorizmg its issuance. Ibid. 

6. Circumstances which would justify the service of process under the 
statute of 1803, would likewise audiorize its issuance. Ibid, 

7 Though not requiring bail, service on one returning from muster, is 
void. Greemng v. Shield, A. R. 376. 

8. Service, accepted by one partner, is binding on all the firm, though 
after the death of one of them or after dissolution of the firm. 

Click Sf Morgan v. Click, A. R. 79. 

9. Writ must be executed in the name of the sheriff, and a return "ex- 
ecuted by Brandon D. S." held to be an imperfect service. 

Land v. Patterson, A. R. 15. 

10. Service accepted by the partner in the name of the firm, after disso- 
lution, will not auUiorize a judgment against the late partners generally. — 
Lipscomb J, Demott, Sur. v. Swaines, Adm, 5 S. & P. 293. 

11. Plea alledging that defendants were served with process out of the 
county of B, in Ae Cherokee nation, without avenng that defendents were 
not residants of the county of B, held bad ; as by the statute 1818, process 
w^as authorized to be served in the Indian lands, upon any one resident of the 
tsounity from which it issued. CoUvns v. Simmons, 2 P. 145. 

12. The mere acknowledgment t>f servicse without proof of the genuine- 
ness of the signature will not audiorize a judgment. Though when the process 
has gone iiito the Sheriff*s hands and returned with an acknowledgmwit of 
•service on the back, it might be regarded as the Sheriff's return— njcmftZe. 

Welch, Administrator, v. Walker, et ux, 4 P. 120. 

13. The want of authority in one to serve process, must be taken advan- 
tage of by plea, in abatement, and is no ground of motion to quash. 

Roberts v. Beeson, 4 P. 164. 

14. Return of sheriff, that service was acknowledged by defendant, and 
indorsed on the back of the writ is sufficient. 

Rowan v. Wallace, 7, P. 171, 452. 
See Gamer y, Gant. 
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11. Of the indoTseTnent of cause of actioTt. 

15. Omission to indorse the cause of action on writ, is error, if not cured 
by defendants act. Howell ^ Smith v. Hallett, A. R. 102. 

16. Indorsement may be looked to, to sustain plea in abatement. 

Collier V. Crawford, A. R. 100. 

17. ■ or to sustain a judgment. 

Davis V. Chester, A. R. 385. 

18. but not to reverse a judgment. 

Flant 8f Sossaman v. Malone^ A. R. 92. 
See, also, Lee v. Adkins, A. R. 187; Mayfield v. AUen, A. R. 274; ) 
Robinson v. Cox ^ Wall, A. R. 119. ) 

19. But no exception for want of indorsement, can be taken after Return 
Term. Tanhersley v. Ricliardson, 2 S. 130. 

20. The want of indorsement may be properly plead, in abatement. 

Johnson v. Pen-y, 4 S. & P. 45. 



CASE. 



I. FOR DECEIT : FOR SEDUCTION I FOR WRONGFULLY SUING OUT ATTACH- 
MENT. 
II. FOR ESCAPE AGAINST SHERIFF. 
III. FOR MALICIOUS PROSECUTION. 



I. For Deceit: for Sedition: Wrongfully Suing' out Attachment, 

1. In case for deceit, it is a sufficient averment, "that defendant, by falsely 
warranting or representing the property to be sound, falsely and fraudulently 
induced plaintiff to purchase. Prior v. McNairy, 1 S. 150. ' 

2. And in such case, plaintiff will not be confined to the statement in the 
bill of sale, but may show the false representation made by the vendor, at 
the time of sale: and, in this action, an offer to return the property is not ne- 
cessary. Cozzens v. Whitaker, 3 S. & P. 322. 

3. In case for the seduction of plaintiff's daughter, evidence of a promise 
of marriage, is not admissible. The character of the daughter for chastity 
may be impeached by general reputation, but not by such as is confined to 
particular classes of persons. Drish v. Davenport, 2 S. 266. 

4. Action lies for wrongfully suing out attachment, though no malice be 
averred — See statute 1807, 1814. But the termination of the attachment 
must be averred, and its omission is fatal on demurrer. 

WH^on V. Outlaw, A. R. 367. 
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II. For Escape agamst Sheriff. 

5. In case, against sheriff, for escape; no recovery can be had, unless the 
jury finds expressly that it wsls by his negligence or consent: or, that the 
prisoner might have been retaken. Roundtree v. Smith, 1 S. 157. 

6. Sheriff not liable, for discharging a party brought up on Habeas Cor- 
pus before the cbief justice of County Court, by order of said justice, though 
the order be erroneous. Bender v. Crraham, A. R. 269. 

7. Action lies against sheriff, under proceedings of unlawful detainer, not- 
withstanding the penalty, given by statute 1805; the remedy by statute be- 
ing cumulative. Sawyer v. BaUew, 4 P, 116. 



III. For Malicious Prosecution, > 

8. Averment, that defendant has abandoned the charge, and that the 
prosecution is wholly ended, without showing how, if defective, is cured by 
verdict. Cotton v. WHson, A. R. 203. 

9. The action will be sustained, if it appear that the defendant without pro- 
bable cause and with malice instituted the prosecution; and, malice may be 
inferred, from want of probable cause. Bemiet v. Black, 1 S. 39. 

10. The declaration of defendant, as to his title in a certain slave, which 
he had accused plaintiff of stealing; as, also, his affidavit before the magis- 
trate, are evidence for the plaintiff. Ibid. 

11. When the information, on oath, was for facts constituting a larceny — 
and the warrant for a robbery. The declaration averihg, that the prosecu- 
tion to have been for a robbery, held fatal on error. 

Bemiet v. Black, 1 S. 494. 

12. The prosecutor is not answerable, in this action, for the mistake of 
the justice. Ihid, 

13. The felony charged in the affidavit must be substantially averred in 
the declaration; but it is not essential to recite the whole affidavit. 

Hughes V. Bjoss, 1 S. & P. 258, 

14. Defendant has a right to show (as proof of probable cause) what evi- 
dence was given on the prosecution, even though such evidence was given 
by himself alone. McMahan v. Armstrong, 2 S. & P. 151. 

15. Tresspass on the case, is the proper action for damages arising as a 
consequence, of information lodged by one against another. 

Randall v. Henry, 5 S. & P. 367. 

16. Information charging any offence for which a party may be arrested 
and prosecuted — ^will furnish grounds for action — ^irrespective of the grade 
of the offence charged, or, of die technical accuracy of the warrant issued 
thereon. Ibid, 

17. Whether the making or altering of a pass (given to slave) would con- 
stitute forgery at common law or by statute, qzcere. But the action lies 
on this charge, upon which a party has been arrested and prosecuted. 

Ibid. 

18. Magistrate issuing warrant on a criminal prosecution, on the oath of a 
party, not. reduced to writing, is a competent witness to prove that an oath 
was taken; and what were its contents — as it is not essential to a criminal 
prosecution that the oath should be reduced to writing. 

Spears v. Cross, 7 P. 437. 
See Nuisance. Slander. 



48 CERTIORARI. 



CERTIORARI. 



i. Per curiam: The paper sent, is not certified as a record of any court 
There is nothing on which to found a suggestion of diminution; the certio- 
rari, therefore, cannot be awarded. James v. Cormackf A. R. 120. 

2. To authorize a certiorari, a diminution m\ist be shown, and not pre- 
sumed. MaMory v. Caskaden, A. R. 20. 

3. And when diminution appears from the transcript; it will be awarded 
even afler argument or errors assigned. Judson v. Eslava, A. R. 71. • 

4. After argument, plaintiff in error, cannot have a certiorari ; but it wll 
be granted at any time to sustain a judgment. 

McDonald v. Gayle, A. R. 98. 
See, also, Brotvn Sf Parsons v. Trover post, 370. 

5. Will not be awarded to bring up proceedings upon a Habeas Corpus, 
had before a judge at chambers, if at all, without the petition be verified. 

StehUns v. Butler, A. R. 121. 

6. Certiorari for proceedings on writ of forcible entry and detainer; to re- 
quire bond and security is matter of legal discretion,' and the Circuit Court 
to which it is returnable, may order a new bond. 

Childress v. McGehee, A. R. 131. 

7. Certiorari to a justice of the peace dismissed, judgment not to be affir- 
med, but pro ce dendo to issue. OayU v. iSimer, A. R. 204. 

8. A second transcript being returned on general certiorari, the first or 
second must be solely relied on; one cannot be amended by the other, but 
on application of defendant in error a specific certiorari will be awarded. 

Low^herry if Tylee v. BuUard, A. R. 315. 

9. Will be awarded for a copy of the opinion of the judge who tried the 
case below. Olds v. Sargent, A. R. 320. 

10. Will not be awarded for plaintiff in error to show that after a verdict 
was returned, it was modified by the court; 

Edes V. Duncan, A; R. 389. 

11. On certiorari, judgment of justice affirmed, fifteen per cent damages 
not allowable. Hud'mll ^ McCahe, v. McCarta,A, R. 402. 

12. Writ of error from county to circuit court, certiorari may be awarded 
returnable instanter, and cause tried same term. 

LaTie v, Kirhnan, A. R, 411, 370. 

13. Will not be awarded for papers referred to in bill of exception, but 
not sufficiently identified. Looney v. Bush, A. R. 413. 

14. When two succesave certioraris are sued out, the second is a waiver, 
of error in the decision on the first. Payne v. Martin, 1 S. 407. 

15. A motion to dismiss for want of sufiicient certiorari bond, must be 
made at the return term. Ibid. 

16. Will not be awarded when it is obvious that the object thereof cannot 
be obtained. State v. Williams, 3 P. 454. 

17. When a judge upon petition authorizes the issuance thereof, the courts 
will not afterwards entertain a motion to dismiss, upon the groimd that the 
facts set forth are insufficient. Casey v. Brant, 1 S. & P. 51. 

18. On certiorari, bringing up the judgment of a justice of the peace, 
no matter can be considered subsequent to such judgment. 

Bobo 4* Johaison v. Thompson, 3 S 4* P* 385. 

19. Certiorari is not grantable to determine a question as to the satis&clion 
of an execution. Ibid. 

20. Certiorari to remove a judgment of a justice into the circuit or county 
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court, is not grantabie on matter occurring subsequent to the rendition of 
judgment But if plaindir, upon motion to dismiss, overruled, pr6ceed to 
trial upon his ori^nal cause ofaction, he thereby waives the error in the dis- 
misasd, Whedock v. Wrighty 4 S. & P. 163. 

See "FarpiHe Entry and Detamer." 
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I. Bitt and Answer. 

1. Courts of Chancery will look to matters of substance, rather than to 
mere technicalities. Lucas, et al, v. Ativood, 2 S. 378. 

2. The general rule " tKat whatever is specifically averred in a bill, and 
not denied in an answer, must be taken as admitted; *' must be confined to 
averments of matters within the knowledge of defendant, a party or privy 
to the particular transaction ; and when uie execution of specific articles is 
avorred against parties who cannot be supposed to be privy to the mode and 
time of execution, it must be proved. 

Thompson v. CJarson, etaZ\lV, 257, 

3. Chancery will not afford relief upon evidence, when there are not ma- 
terial allegations in the bill to support it. 

Morgan, exV v. Crabby 3 P. 470. 

4. The prayer of a bill is an essential part, and without it no decree can 
be awarded for complainant. Driver v. Fardner, 5 P. 9. 

5. Under the general prayer for relief, without a special prayer, such re- 
lief will be awarded as is consistent with the cau^e ; and where tnere is a spe- 

^ cial prayer, accompanied by a g^ieral prayer, relief will be granted though 

P . variant from that specially applied for. ' IMd, 

6. But where specific relief onl^ is prayed for, the court will go no fur- 
ther than its terms require. Therefore a decree cannot be rendered against 

7 
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a party not sought to be charged by the allegatioiis of the bill, although such 
party nlay be before the court. IMd, \ 

Tkommon v. Smitkson^ 7 P. 144. ) 

7. A bill may however be framed in the alternative asking relief against 
Ay if he has authorized B to collect money* due by judgment; or against 
B, if he has collected without authority. . IhH, 

8. Affirmative allegations in an answer not responsive te the biU, must be 
proved on the trial. Lucas v. Bcmk Darim, 2 S. 280. 

9. But where the answer is not traversed, it must be taken as true, as far 
as it is responsive. McGftncau v. Ydung, 2,S. & P. 1^. 

10. The answer of a defendant when responsive to the bill, and not dis- 
proved, is to be considered as true. 

Paulling V. Sturgus, 4 S. 95— ^07. . 

11. An answer responsive to allegations will prevail, unless 'the bill be 
sustained by the testimony of two witnesses, or of one witness and strong 
concurring circumstances, and proof of a fraud between the parties in a se- 
parate and distinct transaction from the one ip sui^ will not be such a conclu- 
sive circumstance as will sustain the allegations denied. 

SmUk V. Rogers Sf Sons, 1 S. & P. 317. ' 

12. When a case is heard upon bill and answer sJone, the answer must Be' 
taken as true, whether responsive to the bill or not. 

Lowry, et al, v. Armstrong SfMallory, 3 S. & P. 207. > 
Chenny SfBett v. Belcher, 5 S. & P. 134. J 

13. The rule requiring two witnesses to a responsive answer, does not, it 
seems, apply where defendant refers to fiicts not within his own knowledge, 
and where he gives no satisfactory reasons for having such knowledge of 
the facts denied, as would justify the response. 

Whters v. Creagh, caV. 4 S. & P. 410, 

14. Thus when an executor responds, denying allegations referring to 
facts within the knowledge of his co-executor, deceased — to which facts^ he 
himself is a stranger, and gives no explanation of the manner in which he 
acquires his information concerning them^ two witnesses would not be ne- 
cessary. Ibid, 

15. An answer formally denying that which defendant was not alledged 
to know, and which from his situation, he could not know with any certainty, 
is not so conclusive as to require more than one witness on the part of com- 
plainant to establish what is thus denied. 

Garrow v. Carpenter SfHdnric, 1 P. 359. 

16. The principle that an answer can only be overthrown by two wit- 
nesses and corroborative circumstances, does not apply to the proof of a ^ 
written instrument by one witness^ which instrument contradicts the answer. 

Thomason v. Smithson, 7 P. 144. 

17. The answer and so much of the bill as is necessary to explain it, is* 
evidence against the party, but is not evidence against a co-defendant. 

Magowan Sf Wife v. Young, 2 S. 276, 
Collier v. Chapman, et al. 2 S. 
Cochran, et oL v. Davis, 5 P. 



[lanr. 
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II. Demurrer; Cause of Dismissal of BUI, and its Effects. 

18, By statute a demurrer in equity is no admission of the truth of the 
allegations in bill; and it is error to enter a decree in a case where the I^I 
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has been demurred to, without an answer of. the drfendant, or a deeree pro 
canfesio. * Forrest et al, v. Roinnum, ex'r. 4 P. 45. 

19. When a HU is dkmiBaed &r want of prosecution, it operates as a .dis- 
eontiauance, and does not prevenC the bringing of a new bill. 

McBroom v, SommermUe, 2 S. 515. 
SO. Bill may be dismissed at final bearing fi^r want of equity, though there 
be no demurrer, and the answer does not insist on the want of equity by 
way of demurrer under the statute. ^ J^ J^ 

Herbert dfKyle v. Hohhs ^FemeUy 3 S. 9. ) 

Moore v. DeaU, 3 S. 155. ] 
21« It is a rule of practice that biU may be, on motion, at any time dis- 
missed for want of equity. Hovgky v. Strang, 2 P. 177. 

22, The refosal to dismiss a bill for want of security for costs, is not a 
ground for reversing decree ; excuses for non-compliance with the letter of 
the statute being necessarily subject to the discretion of the court. 

May Sf May, ex^rs.vl Eaatin, 2 P. 414. 
23i Bill should not be dismissed for improper parties, such defect being 
amendable, at any time. Gayle, el al, v. Singleton, 1 S. 566. 



III. Parties, 

24. A party, it seems, may be joined as defendant for the purposes of dis- 
covery aldie. • Cato v. Easley, 2 S. 214» 

25. All parties in interest should be joined ; but to this rule there are ex- 
ceptions. Zmcas V. Ba7ik Darien, 2 S. 280. 

26. Those only against whom process is prayed are to be considered as 
parties. Ibid, 

27. All parties in interest should properly be brought before the court; but 
where from the record the rights of a particular party cannot be properly de- 
termined as to him, the bill may be properly dismissed without prejudice. 

Harris, et al v. Carter, ad^rrvr, 3 S. 233. 

28. The iiile that all persons in interest must be made parties, does not 
include the case of a sheriff having the mere custody of money in litigation. 

Smith V. Rogers ^r ^ons, 1 S. & P. 317. 

29. There must exist not only a nominal title or interest, but an interest in 
&ct, or such agency or trust in right of another as to make his recognition as 
a party essential to the security of the principal, or cestui que trust. 

Baker v. Rowan, 2 S. & P. 361. 

30. Complainant cannot object in error that the court below decreed with- 
out making new parties, when the answer of defendant declared that there 
were other parties. 

Lotory, et al, v. Armstrofig Sf Mallory, 3 S. & P. 207. 

31. Creditors for whose use a mortgage deed of lands has been executed 
need not be made parties in a bill filed by trustee to foreclose. 

Swift et al. v. Stebbins ^ Hunter, 4 S. & P. 447. 

32. Bill to compel an administrator to pay a distributive share in the es- 
tate of complainant's wife's brother, the wife must be joined when it appears 
that the complainant intermarried after the intestates decease. 

Cherry Sf Bell v. Belcher, 5 S. & P. 133. 

33. But when bill is filed by one distributee, other distributees need not 
be joined. — semble : and complainant is not precluded by the fact that the 
orphans court had previously, by settlement, final or otherwise, ascertained 
the amount to which distributee is entitled, from showing mistakes, or pay- 
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mefits subsequent to the settlement, or of any other matter which in equity 
and good conscience may be relied on.. * Ibid, 

34. When a case con be completely decided between the parties, the cir- 
cumstance that an interest exists in another person whom the process of the 
court cannot reach, will not prevent a decree on the merits. 

Mutt's cx't. v Southwick, et al. 2 P. 351. % 
'Bumpuss, et al. v. Webh, 4 P. 65. ) 

35. When husband is administrator in right of his wife, and after a bill 
filed against them, the wife dies, it is not necessary to revive proceedings by 
a supplemental bill, charging him as executor de sen tart upon such estate. 

Draughm v. French (tWrnr, 4 P. 352, 

36. When an original bill is sufficient, both as to allegations and parties to 
authorize a decree rendered, such decree will not be reversed because a 
party not material has been brought into court, or because an amended bill 
does not seek process against a party who has answered. 

Holy et clLjv, Bennett^ 5 P. 452. 



IV. R&port and Decree, 

37. Exceptions to report should be taken before the master or auditor ; 
they come too late when application is made for decree, in confijrmity with 
the report. Ad'mr Leims v. Lewis^ A. R. 35. 1 

Glover v. Robinson, A. R. 101. | 

38. Decree may be made in vacation under order by consent for that pur- 
pose. Ibid. 

39. Decree ordering sale of property in the hands of heirs, must specify 
and identify it. Gayle et aJt, v Singleton, 1 S, 566. 

40. No decree can be rendered in favor of defendant, who answers merely, 
except for costs. If he desire relief against complainant, lie must proceed 
by cross bill, Harris et al. v. Carter, ad^mr. 1 S. 233, 

41. Where notes were fraudulently transferred to third persons, the pro- 
per decree in favor of a creditor against the fraudulent holder is for an ac- 
count of the amounts received, and 3ie proceeds of the notes themselves, but 
not for the nominal amount of them, on the supposition that they will be 
collected. Boorman et al. v Thatbghan, ea:V, 3 S, 243, 

42. The decree cannot embrace a matter not charged in the bill, although 
warranted by the proof, Lhid. 

43. Where a decree is taken to the supreme court and affirmed, the court 
below has the power to enforce and carry out the decree, as though it never 
had been in the supreme court. 

Simpson v, McLaughlin, 4 S, & P. 88, 

44. The decree of chancery upon the facts of a case, are conclusive against 
all parties suing under the same facts afterwards. 

Mc Wharter v. Standefer, 2 P, 519. 

45. Exceptions to report partake of the nature of special demurrer, and if 
report is erroneous, the party must particularly point out the error ; when 
this is done, the facts not excepted to are admitted to be correct, not only as 
regards the principles, but as relates to the evidence on which they are 
founded. Darrvngton v. Borlatid, 2 P, 10. 

46. Decree disposing of the main principles of a case directing an enquiry 
by a commissioner as to matters which require a report at a subsequent 
term, and containing no order for costs, is not such a decree as will sustain a 
writ of error. Garrard et al. v, Wehb, 4 P, 73. 



1 
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47. A judgment jwo cowfeuo will not authorise a decree without proof. 

WUkins ^ HaU v. WUkins, 4 P. 245. 

48. A decree to be the foundation of an action at law, or to constitute a 
bar to a subsequent suit, must appear to have been rendered directly upon 
the same point, and between the same parties ; and it is not sufHcient that 
the matter was incidentally involved. 

Phelps f ad^mr, v. Thompson, etux,2S.&'P. 369. 



V. Jurisdiction ; Cases wherein Chancery toill Interpose and Relieve, 



49. When there is an adequate remedy at law, equity in general 
jurisdiction. Standefer v. Mc Whorter, 1 S. 



has no 
532. 

50. Courts of law and equity have concurrent jurisdiction on questions of 
penalty, and after an injunction^ at law upon the question, the only remaining 
ground for equity jurisdiction is for discovery. 

Brahan Sf Rose v. Pope ^r Pope, 1 S. 135. 

51. The power given to county courts over estates of deceased persons 
does not entirely divest chancery of jurisdiction, particularly when a matter 
peculiar to chancery is involvred, in which case it takes jurisdiction over the 
whole subject, Gayle et al v. Singleton, 1 S. 566. 

52. When at law the defence would be doubtful or difficult, equity will 
take jurisdiction. . Tea^e v. Russel if Moore, 2 S. 420. 

53. A court of chancery can, no more than a court of law, compel a party 
to relinquish a security he has fairly acquired, or change it for another. — 
Equity cannot substitute one person as defendant in a judgment for another. 

McBroom v. SomrnerviUe, 2 S. 515, 

54. When money is paid on a contract which is rescinded, or alleged to 
be fraudulent, an action at law lies to recover it back ; and in the absence of 
special allegations or failure of proof, or other niatter of equitable relief^ 
chancery has no jurisdiction, 

Sadler, et al, v. Robinsons heirs, 2 S. 520. 

55. Chancery has not the power absolutely to annul or rescind contracts 
in the administration of justice, but is bound by rules and precedents. 

lUd. 

56. When a defence, which could have been made at law, is not made, it 
is waived, and cannot afterwards be a ground for a bill in equity, 

Herbert if Kyle v, Hohhs SfFenneU 3 S, 9, ) 
See McGrew v. Tomhechee Bafik, 5 P. 547. ) 

57. Equity will not relieve against a judgment at law, when the defence 
could have been made at law, and the remedy was unembarrassed. 

Moore v. Deal 3 S, 155. 

58. And it is no ground for the relief that the pleas at law were rejected, 
as the remedy in such case was to reverse the decision. Ibid, 

59. Prevention of litigation under some circumstances forms a subject of 
this jurisdiction : as where one person has a right which various persons may 
litigate in several actions. Morgan et al. v, Morgan et al, 3 S, 383. 

60. When defendants remedy is adequate at law, but at the time of trial 
is not well ascertained, the jurisdiction of equity is maintainable. 

Bynum if hewis v. Sledge, 1 S. & P. 135. 

61. The statute in relation to lost notes does not deprive chancery of its 
jurisdiction. Tindall, v. Childress if May, 2 S. & P. 250. 

62. The statute having authorized the trial of sums under $50 to be had on 
the justice and equity of the case ; chancery will not interfere in such cases 
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where justice does not obviously demand it, and eren tlien in cases only er* 
ceeding $20, Williams et al, v. Berry, 2 S. & P. 284, 

63. Whethef chancery will entertain jurisdiction of the claim of a distri- 
butee when the county court has made a distinct andiinal order of distribution, 
awarding to each distributee die amount of his distributive part, — Quere. 

Cherry ^Bdlv, Belcher, 5 S, & P. 133, 

64. But the mere ascertainment by the county court of the sums remaining 
in the hands of representatives^ even if die settlement be final, will not divest 
chancery of jurisoiction when applied to by distributee (especially 9k feme 
covert) to compel payment of a portion to which he or she is entitled. Ibid, 

65. In cases of trust, fraud, accident or mistake, chancery is competent to 
afford reHef ; and also when there has been a breach of trust, or fraud com- 
mitted by setting up a conveyance as an absolute sale, in violation of a parol 
agreement that it should operate only as a mortgsige, notwithstanding the 
answer positively deny the parol agreenient — if sufficiently proved and die 
mortgagor had not participated in the fraudulent intent, 

• English V. Lane, 1 P, 328. 

66. Gross inadequacy of pnce may imply fraud, and is a circumstance 
proper to be taken into consideration, widi other facts, to determine the in- 
tention of the parties, and die true character and object of the contract. 

Ibid. 

67. Fraud need not be charged expressly, but may arise frora die gey- 
ral facts and allegadons of the bill. Imd, 

68. When the allegations of a bill were, that a slave had been conveyed 
with an agreement ot repurchase and the conveyance waS on the face abso- 
lute (die subscribing witness not produced or his absence accounted for) 
and diere was no testimony rebutting die implicit denial of a defeasance by 
the answer, and a lapse of twenty-six years had ensued, widiout excuse for 
delay. Chancery will not distui'b die sale. 

Hatfield v. Montgomery, et al. 2 P. 58. 

69. Where courts of law and equity have concurrent jurisdiction and a 
defendant elects to defend at law and fails, he will not be permitted after- 
wards to apply to chancery, unless such failure has resulted from unavoid- 
able accident. Thonuis Sf Harris v. Heam, 2, P. 262. 

70. The refusal of a common law court to grant a new trial, when all the 
facts were properly cognizable, is no ground for relief in Chancery. 

Haughy v. Strang, 2 P. 177. 



VI. As to Co-Partnerships; Sickness of Counsel; Equitable Fund; Mis- 
take of Law, and Infancy. 

71. It is competent for one partner in a bill filed aeainst his co-partner 
to compel a setdement of partnership accounts to join widi his own claim 
those of a deceased co-partner, the complainant being his administrator. 

McLauglin v. Simpson, 3 S. & P. 85. 

72. Under some circumstances die sickness of counsel and consequent in- 
ability to attend court may entide a party to relief in equity, 

McBroom v, SommcrviUe, 2 S. 515. 

73. Chancery will lend its aid to a creditor to pursue an equitable iund, 
for the satisfaction of his debt, provided he cannot obtain it at law; and 
when such creditor, by his superior diligence, has subjected such fund^ he 
will be entided to retain it exclusively towards the payment of his debt, and 
the first creditor who applies to a court of Chancery, will be die first pre- 
ferred. Lucas, etal, v. Atwood, 2 S. 378. 



r 
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74. A party, under mistake as to the law of his contract, voluntarily makes 
payment, equity will not decree restitution. 

Janes v. Whtkins, and twdve other cases, 1 S. 81. 

75. Minors, defendants in Chancery, having been admitted to make a full 
defence by their general guardian; the Revising Court will consider the 
sanction given to such mode of defence as equivalent to an appoihtment of a 
guardia:n, ad litem, Cato v. Easley, 2 S. 214. 



VU. Relief agcCinst Judgments at Law; and in Cases whffre parties liave 

or may have had defmce at law, 

76. Chancery will not relieve against a judgment obtained against a firm, 
upon an acceptance of service by one, where there is no fraud or collusion. 

Morgan v. ScoU 4* Click, A. R. 82. 

77. Equity will not protect a defendant in execution, who pays to the 
plaintiff after notice of assignment of judgment to another. 

HoLUmdy et al, v. Dale, A. R. 265. 

78. If party submit to an erroneous judgment at law, until a writ of error 
is barred by st^itute; equity will not open the judgment at law. 

Jones V. WatkinSf 1 S. 81. 

79. When a note is given in compromise, and to satisfy a judgment for a 
ddubtful claim, with a knowledge of the facts, the legality of the contract 
and judgment will not be inquired into. 

Standifer v. Mc Whorter, 1 S. 532. 

80. Chancery will relieve a sheriff when judgment has been obtained 
against him, for failing to return an execution, three days before a court, and 
failing to make a defence at law, having shown that it was not in his power 
to attend court, in order to resist the rule against him. 

BA>h€rts Sf Baule v. Henry, 2 S. 42. 

81. Chancery will not relieve against a judgment, founded upon a record 
of recovery from a sister state, when there has been no personal service in 
such state, for this may have been plead at law. 

Lucas V. Bank ofDarien, 2 S.' 280. 

82. Nor gainst a judgment at law, for mere technical defects on the 
proceedings. Ibid, 

83. And after a recovery at law. Chancery will not, in such case, order it 
to be cancelled or surrendered. Moore v. Deal, 3 S, 155. > 

McGrew v. Tombecbee Bank, 5, P. 547. ) 

84. Where A, the complainant, charged that he bought of B, a slave; paid 
part of the purchase-money and had given his note for the balance; that B 
had warranted the sale to be sound: that the slave was unsound, and of no 
value: and, that he believed, B knew it; that B resided out of the State, so 
that he could not tender the slave back to him; and that B had assigned the 
note to C, who had obtained payment thereon. Held that Chancery could 
exercise no jurisdiction over said judgment. 

McMillan v. Figg ^ Marr, 3 S. 165. 

85. Chancery will not reKeve against a judgment at law, and an afErm- 
ance upon ccrtuicate. When the plaintiff in error, states that he was pre- 
vented from prosecuting his writ of error, by a contract with defendant in 
error, for a settlement of the case, when there appeared to be no considera- 
tion foi" such contract. Smith v. Miller, 3 S. 280. 

86. Where a party neglects, in a suit at law, to take advantage of an en- 
tire failure of coDsideration, then within his knowledge, he will not after- 
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wards be permitted to obtain relief in Chancery. . 

Irhd V. Manis^ ^ BeU, 1 S. 107. 

87. Nor will a neglect to avail himself of a continuance or new trial, when 
he could have done so, form any ground for relief in Chancery, 

Naylor v. Phillips, 2 S. & P. 68.. 

88. Nor will an omission to define the interest of the plaintiff in the 
estate, whereby plaintiff recovers more than he was entitled to. But, other- 
wise, if it appear that the judgment at law, was p];operly defended — semhh, 

McCrowan et al, v. Yowng^ 2 S & P. 160. ' 

89. Nor will Chancery interpose against a judgment at law, when one 
creditor has, by superior diligence, acquired a priority ; at any rate, when 
there has been actual or constructive notice, and the party has omitted to 
avail himself of the opportunity of securing his debt. 

Burdifie, Exr. v. Malthie, 3 S. P. 417. 

90. Chancery will not subject the personal estate (which cannot be leach- 
ed by execution at law) to the payment of a creditor's demand, unless such 
creditor, has obtained a judgment against the debtor; and an execution ^s 
been returned nnUa bona, Morgan^ Exr. v. Orahh, 3 P. 470, 

91. When a party who has a bond for title elects to proceed at law, equity 
will not interpose to compel the vendee to accept a conveyance: tihe vendor 
showing no excuse, by proof^ for the failure to comply with his conn^t, 
anterior to the breach of^ it. Haynes v. Farley , Exr, ^ BeU, 4, P. 528. 

93. And it seems that the retention of possession by the vendee after ac- 
tion, brought for the breach of the bond, would not amount to part perform- 
ance of the contract so as to preclude an action at law for damages. 

Ibid.' 

94. To entitle a party to relief in equity against a judgment at law, it is 
not sufficient to show that the judgment is inequitable — ^but the party must 
show that he has used reasonable diligence to make his defence, before the 
proper forum. Mock v. OwnMff, 6 P. 24. 

95. And in such case, the application to the Court of Chancery, must 
distinctly set forth and prove the matter relied on — so as to show positively 
and clearly, that the accident or fraud relied on, is entirely unmixed with 
any negligence on the part of complainant. 

French v. Garner ^ et al, 7 P. 549. 

96. The rule allowing parties to go into equity after trials at common 
law are of great strictness and inflexibility; and, therefore, when relief was 
sought against a judgment at law on account of sickness on the part of de- 
fendant and his witness, but the name of the witness was not disclosed and' 
the precise facts he could establish; and it was not stated that other facts ne- 
cessary to be proved, could have been established if the witness had been pre- 
sent, or that, complainant could not have obtained a new trial at law — the bill 
will not obtain relieifl Ibid, 



VIII. Ihjtmction. 

97. When an injunction has been granted on bill, with affidavits amiexedr 
and the answer denies the bill and affidavits, the injunction will be dissolved. 

Withers, Exr.y. Dickeys, 1 S. 190. 

98. An injunction will not be grmted to restrain register of land office, 
at Courtland, from receiving entries or issuing certificates to certain persons 
having pre-emption rights, as this was a matter of favor which had been lefl 
to the sole control of ue commissioner. 

BeU, etal v. Payne 8^ Williams^ 2 S. 413. 
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99. On a bill for injunction, a decree for defendant can direct execution 
to issue only again&t the defendant in execution and his sureties, but not 
against another party to the contract. 

Harris, et al, v. Carter, Adm» 3 S. 233. 
■ 100. JTotwithstanding».a motion naay be made to dissolve on bill and an- 
swer alonoj if ihe court be satisfied that the case as presented by bill, does 
not cotitaan sufficient 6auily to authorize relief, jhen the injunction may be 
dissolved and the bill dismissed, without consulting the complainant.. 

Williams, et al, v. Berry, 3 S. & P. 284. 
10.1. A decree, peipetually enjoining a judgment at law, will be reversed 
and the bill dismissed,, it appearing tnat the defendant is not regularly in 
Court, by publication and judgment pro confesso. And it is not enough, that 
an brder for publication has been had : proof of the publication must be 
made.' , . , , Moore v. Wright, 4 S. & P. 84. 

102. A bill fot an injunction, not filed as an original bill — ^the order upon 
which has not been complied with — cannot be considered a record of court, 
^o as of itself to become evidence in a suit in Chancery, between same par- 
ties. Driver v. Fortner, 5, P. 9. 

103. When a portion of a judgment enjoined in equity, remains due after 
off-setting complainants demand, the injunction will only extend to the sum 
covered by the off-set, and the plaintiff at law will be permitted to proceed 
with his execution, for the remainder and costs of suit. 

Frefich v. Gamer, 7 P. 549. 

104. -When the penalty of an injunction bond was for "six hundred and 
»xty-six and two thirds cents" — enjoining suiton a note, for "three hundred 
and thirty-three and one-third dollars." Held that these wouldnot be regard- 
ed as the same amounts. Hammond, et al, v. Cobb, 2 S. & P. 383. 

105. Judgment on an injunction bond, enjoining a judgment, may be en- 
tm^d £ov penalty to be discharged, by the sum assessed by the jury or for 
amount pi damages. Moore v. Horton, 1 P. 115. 

106. An injunction bond, conditioned to be in fbrcej if the injunction be 
dissolved, is valid. Ibid. 



IX. Bill for DiscQftery. 

107. A bill for discovery must state the matter sought to be discovered; 
show that it is material arid state the nature of the defence at law, and not 
deal in vague inquiries. Jjucas v. Bank Darien, 2 S. 280. 

108. Nor will a discovery be compelled after judgment, when no suf- 
ficient reason is shown, why it was not applied for before the trial. 

Moore v. Deal, 3 S. 155. 

109. Bill for discovery wJien the facts are ^upposed to be within the 
knowledge of the opposite party cannot be entertained after judgment, un- 
less an excuse be shown, why not such bill was not exhibited earlier. 

McGrew v. Tombecbee Bank, 5, P. 547. 



X. Relief in the Sale and Purchase of Real Estate; and as to the Com- 

phtion of Tide in Devisee^ 

110. Vendee entitled t6 rescission of contract, where vendor made frau- 
dulent representations at the time of sale. 

Harris, et al, v. Carter, Adm, 3 S. 233. 

8 
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111. Vendee will be protected from the payment of the purchase money, 
where the vendor cannot effect a title on account of his insolvency, until such 
disability is removed. Smith v. Peters^ IS. & P. 107. 

112. And it would seem that equity in such case, would relieve a party 
even when the note had passed into the hands of an assignee. Ibid. 

113. Chancery will compel an executor to pay the balance of purchase- 
money due on real estate, devised in order to perfectthe title of devisee, a 
child of testator, when tlus would only equ&J the shlire of the other children, 
under the will. Grreen, et ux, v. Moore, Ear. 1 S. &P. 212. 

114. When an agent had contracted for the sale of real estate, and put 
the vendee into possession, who remained in possession for ^veral. years; 
and, afterwards, tne agent procured a tide to himself^and the property waa 
sold by the sheriff as the estate of the agent — Chancery would presume "the 
payment to the agent, of the purchase-money, and compel him to execute a 
title, and would order the title of the sheriff to be cancelled. 

Taucey v. Moore; i S. & P. 347. 

115. When a vendee has sold to a second vendee, but no conveyance has 
been made to him nor purchase-money paid; Chancery will airest the second 
sale and enforce the lien of the original vendor; but, when the title deeds ^ 
and the possession have been delivered to the second bona fide purchaser, 
without notice, and he makes advances on said purchase, Chancery will de- 

* cree a sale of lands; and the proceeds, after first discharging the amount 
advanced by the second vendee, will be applied to the payment of the 
amount due the original vendor. ' • 

Ihupphey v. Frenaye, 5 S. & P. 216. 

116. Where vendee of real estate, takes a bond conditioned for title at a 
future day, he may, after breach of the condition, elect to proceed at law 
for damages, or apply to equity for specific relief. 

Huynes v. Farley, ez*r Bell, 4, P. 5g8. 



XI. Specific Performance. 

117. When there has been a part payment of the purchase money ac- 
companied with possession by the vendee. Chancery would enforce a spe- 
cific perfonnance of the parol contract. Meredith v. NaiaUi, 3 S. 207. 

118. It is an appropriate ofiice for Chancery to enforce specific agree- 
ments for conveyance of realty. 

Morgan, et al, v. Morgan, et oZ, 8 S. 383, 

119. When A claims of B specific performance of a sale of lands — ^the 
judgment creditors of B, may be made parties defendant. And it is no 
objection, in cases of great litigation, that complainants right, which issought 
to be quieted, has not be^ established at law; much less can such an objec- 
tion avail, when the right is one peculiarly proper for chancery jurisdiction. 

Ibid. 

120. Chancery will not lend its aid to enforce the specific performance of 
parol contracts for sale of Idnds, where the terms of the agreement are un- 
certain and contradictory, or where the agreement proved, does not corres- 
pond with the allegations of the bill. Goodzain v. Lyon, 4 P. 297. 

121. Time may become an essential- ingredient in a contract-— and where it 
appears, complainant has failed to execute his part of the contract at the day, 
without excuse on his part, or the assent of the other party to the delay. In 
such case Chancery would not relieve. Hays, et at, v. Hall, 4 P. 374. 

122. Where vendee takes possession, under a parol contract, and makes 
valuable improvements— though the specific execution may not be enforced, 
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either because agreement is imperfect, or its precise terms cannot appear — 
Chancery will yet decree a pecuniary compensation, equivalent to the im- 
provements made by vendee. Ilnd, 

123. Where, on a contract for the sale of lands, either party has perform- 
ed a valuable part of the agreement, and is in no default as to the residue; he 
is entitled in equity, to a specific execution. Ibid. 

124. And in such case, the impossibility of placing a party in statu quo, 
forms another ground for specific execution. Ibid, 

125. Aud whea such specific execution will be decreed, between the 
parties — it will be also decreed against all claiming under him, in privity of 
contract or by representation, no controlling equity interposing. i bid, 

126. When A agreed for the sale of lands with B and C, and took their 
notes secured by D and E, (giving them a bond for title conditioned upon 
the payment of the not^. And B C assigned the bond to D and E) as an in- 
demnity to them; and, subsequently, A dies, leaving D and E in possession of 
the lands. D,who has control of the premises, pays the last note due after suit, 
apd takes from A's representatives and heirs a bond, conditioned to execute 
a, title to him in a specified time; and, on the expiration of the time, brings 
suit on the bond— on a bill filed by A's representatives and heirs. It was held; 

I. That the administrator of A was entitled to a specific execution of the 
contract of his intestate, and that the heirs of A, might well become par- 
ties as complainants. 

II. That the bond executed by the representatives and heirs was void, 
for want of consideration. 

III. That the matter of the bond was properly included in the bill, and 
that in decreeing specific execution. Chancery could also decree a cancel- 
lation of the bond. 

rv. Tbat it was a just excuse for the delay of the administrator in filing 
hi^ bill, that the party holding the bond of his in testator for title, m^ght 
have, under the statute, applied to the Orphan's Court to perfect his title. 

V. That it was essential, to make the heirs of the vendor and the assig- 
nees of tlie vendee, parties to the cause before a decree could be rendered; 
but that all the amendment, for this purpose, could be made on remanding 
the case to the court below, on a mandate from the court. Ibid, 



XII. Bill qf Review — Bill of Revivor — Bill of Peace, 

127. Bill of review must be for error in point of law, apparent on the 
face of the decree, or for some new matter of fact relevant to the case and 
discovered since publication passed, and which could not have been disco- 
vered by reasonable diligence before. 

CaUeTy per pro ami, v. Shields, Malone if Lyon, 2 S. & P; 417. | 

Bradshaw v. Garrett, et vx, 1 P. 47. J 

128. It will not be sustsuned on the ground of discovery of new farol proof, 
relating to a fact particularly in issue before the former hearing. But when 
the newly discovered evidence is in writing or of record, a review will be 
granted, notwithstanding the fact to which such evidence alludes, may have 
been in issue before. Ibid, 

129. The errors in law against which relief can be had, by bill of review, 
must be such as arise from obvious mistake or inadvertance, apparent on the 
face of the decree, (or if the facts are not therein stated) at least of record. 

Ibid, 

130. And when the facts are stated in the decree, a party will not be per- 
mitted to show, that the matters decreed on, are not at variance with other 
proof in the cause. Ibid, 
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131. The English rule of Chancery, requiring that the new matter to 
authorize a bill, should have come to light after the decree, has been relaxed; 
it is sufficient, if it be discovered sSter publication. Ibid, 

132. Bill of review upon matters of fact, must be on special leave of the 
court, and upon oath as to the new matter discovered. Ibid. 

133. It will not be granted, on va^e and uncertain allegations, when it 
appeared that the party applying for it, had failed to avail himself «of an ap- 
peal; and, also, when by the terms of" the decree, he (being an infant) had 
six months after arriving of age to contest the decree sought to be reversed. 

Ihid, 

134. Where the decree does not appear erroneous on its face, there must 
be new and material matter, which has arisen or been discovered at too late 
a period to have been made available by proper diligence, to entitle a'party 
to relief. But when the directions of a former decree have not been com- 
plied with according to the first interpretation of their object and ijitent, or 
a materia] matter might have been adjusted by the former decree, and was 
supposed to have been done, but.. by the evasion or artifice of the party 
complained of, has been omitted or defeated. These are proper subjects of 
review, and Chancery will interfere. 

Williams v. Murphy, 1 P. 40. 

135. As a general rule, no review ought to be granted, of a fact pn^vi- 
ously in issue, on account of newly discovered matter, unless the evidence 
be in writing or on record, and does not consist in swearing alone. While 
this rule will be applied to the situation of parties, it must appear that all dili- 
gence has been used to avail themselves of new matter, during the pendency 
of the writ, which they desire to review. 

Bradshaw v. Garrett et tix, 1 P. 47. 
, 136. A bill of revivor or other bill, ancillary to the main cause, before a 
Court of Chancery, cannot be dismissed of itself under the 4th rule, regu- 
lating Chancery practice. Draugkan v. French, 4 P. 352. 

137. In a bill of peace; privity or connection between the defendants is 
not necessary. Morgan, et al, v. Morgan, et al, 3 S. 383. 

See Costs, Dower, Debtor and Creditor, Guardian and Ward, Mort- 
gagor and Mortgagee, Part^iership and Joint Ovmers, Principal and 
Security, Trusts and Trustees, Vendor and Vendee, 



CHARGE OF THE COURT. 



1. A charge to the jury must apply to an issue, to be the subject of a writ of 
error, and a refusal to charge is not error, unless it appear fiiat the charge 
asked for arose from the evidence before the jury. 

Campbell v. Crreen, A. R. 27. 

Wilso9i V. Jackson, A. R. 399. 

Hughes V. Farker, 1 P. 144. 

2. It is error to charge the jury that from the evidence the plaintiff cannot 
recover. Dade, ad^mr, v. Buchan^an, A. R. 415. 

3. A charge to tlje jury "that if they believe the evidence offered by plain- 
tiff sustained his declaration," is not improper. 

Pope, ad^mr, v. Robinson, 1 S. 415. 

4. The court may lawfully sum up the evidence to the jury and instruct 
them hypothetically. Brandon v. Snows Sf Cunnhigham, 2 S. 255. 
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5. It is in the power of a party applying for a charge to have it specifical- 
ly applied to every ^oint arising in the evidence ; and when the charge is 
asked in such general manner as that when given, it is not as explicit as the 
testimony would authorize, it is not the ground of reversal that the charge 
was too general. Hunt 4r Norris v. Toulminy 1 S. & P, 178. 

6. It was held not to be error that counsel, with the assent of the court, had 
a jury called back, and an erroneous charge in favor of such counsel retracted. 

Stmik v. MaxweU, 1 S. & P. 221. 

7. Refiisal of the court to give a charge to which the party in point of law 
is entitled, is error, though the court subsequently gives a direction which by 
inference migte lead to die extent of the charge required. 

Rives Sf Mather v. McLosIcy Sf Hagan, 5 S. &P. 330. 

8. If a party is not entitled to a charge, as requested, the court may refuse 
it in toto, and is not bound to modify or reform it. Ibid. 

9. When testimony has been rejected, and the court charged as though such 
testimony had been admitted, it was held that such charge was abstract, and 
not the subject of enquiry .on writ of error. 

Ogbum V. Oghum, 3 P. 127. 

10. Where the instructions asked, were not sought in reference to a par- 
ticular party to whom applicable, considered as irrelevant, and that the 
court was not boimd to respond to them, 

Fortner v. Flanagan ^ Driver, 3 P. 257. 

11. An inferior court will not be held to have committed error in refusing 
a charge, no ground to sustain which has been laid by the evidence. 

Chamberlain v. Darrington, 4 P. 515. 

12. When there are several counts and the court is requested to give a ge- 
neral charge; such charge, if given, will be applied in error 'to any count 
which will sustain it. When the court is requested to confine its charge to 
some one particular count, if the charge is not proper in reference to such 
count, it might he error. Derrick v. Moiris, 5 P. 111. 

13. Where evidence is given applicable to one count, though not to ano- 
ther, a refusal to charge the jury as in case of non suit, is no error. 

Madden v. Blythe, 7 P. 258. 

14. When the facts are admitted by defendant, and the charge of the court 
independently of their existence is not controverted, the defendant cannot 
alledge afterwards that the charge of the court determined the facts, and 
thus withheld them from the jury. , Ihid. 



CIRCUIT COURT. 

1, When debt is under $50, but exceeds that amount adding the interest, 
the circuit court has jurisdiction of the demand. 

Hogan V. Odam Sf Odam, S S. 58, 

2, Has exclusive jurisdiction as to sale of real property, levied on by ex- 
ecution from justice of the peace. McDaniels v. Moody, 3 S. 314. 

3, Under the statute of 1819, cannot legally dismiss a clerk from office 
unless the charges be exhibited against him, and the facts be found by a jury. 

CaUaghan v. State, 2 S. & P. 379. 
5. Such judgment may be inquired into on writ of error, and the proceed- 
ings properly prosecuted in the name of the State. Ihid, 



62 COMMISSIONERS OF SCHOOLSj ROADS & REVENUJi. 



COMMISSIONERS OF SCHOOLS. 



i. The school commissioners of the several townships in the State, are 
special corporations, and as such have no power to take and hold lands. 

School Commissioners v. Aiken, 5 P. 169. 

2. Thus thev cannot maintain indebitatus assumpsit a,gainst vendee of 
lands, sold as the property of the township to. recover the price. Ibid; 

3. But where land, the property of the township is legally sold by the 
commissioners, and the vendee refuses to comply with the terms of sale by 
giving his notes, it seems an action might lie in favor of the commidsionm*s, and 
a recovery in damages be effected, or a resale on the tanns prescribed by the 
statute. Ibid. 

4. A condition in sale of sixteenth section, that if the vendee failed to comply 
with the terms of sale, by giving notes with security, the lands should be 
resold, and the first purchaser held responsible, would not, it seenas, render 
void the contract of sale, or defeat an action to recover of the first purchaser, 
after a legal resale, the difference of price between the first and the last sale. 

Ibid. 

5. But when commissioners under such conditions sold lands of the town- 
ship, and on refusal of the vendee to comply, effected a resale at a price less 
than the minimum affixed by Z«w?,-r-held that an action could not be to reco- 
ver of the first purchaser the difference between the first and last sale. 

Ibid. 

6. The school commissioners of the several counties are bodies corpo- 
rate, and may sue as such. They are properly designated as "school commis- 
sioners " of the " township," ( describing it by its number and range, ) and it 
is not necessary that they should be described as of "the 16th section" of such 
township. School Uommissioncrs v. Deafi Sf McDade, 2 S. & P. 190. 

7. In an action to recover a forfeiture incurred by one who failed to com- 
ply with a contract for leasing certain lots in the 16th section — ^held 1st: — 
That a contract for such leasing was embraced by the statute of frauds, and 
required a memorandum in writing. 

2d. — That a memorandum made by the clerk appointed by said commis-> 
sioners, to attend said sale, was not sufficient under the statute of frauds. 

Cammack, et al, v. Masferson, 3 S. &P. 411. 



m 





COMMISSIONERS ROADS AND REVENUE. 



1. Overseers of a public road are not authorized to take lumber for re- 
pairs, &c., without the owners consent. 

Reynolds v. Speers, 1 S. 34. 

2. No appeal or certiorari lies on proceedings of commissioners of roads 
in laying out a road, until after a final order, confirming the report of a jury. 

Smith V. Commissioners of Roads, 1 S. 183. 

3. No appeal or writ of error from the decision of the commissioners on 
the establishment of a ferry, or a refusal to lay out a road. 

Ricks V. HaU, 4 P. 178. 

4. When an act of the legislature repealed a power previously given to 
the judo^e of the count v nonrt and the commissioners of roads and revenue^ 
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to establish a poor house ; and required a sale by them of all the pi'operty 
purchased with that view — held that the judge and commissioners could 
alone maintain an action for the purchase* money at said sale, and that the 
county treasurer faackno authority to sue. 

Harhen v. Sttta^ty 4 P. 370. 

See " Highways and Roads.^* 



COMMON CARRIER. 



1. At common law an action ex delicto against common carrier, might be 
maintained against all or any part of the joint owners of a conveyance ; but 
in assumpsit the rule is otherwise, and all the joint owners must be made de- 
fendants, and a non-joinder would be reached by plea in abatement. But the 
statute 1818, embraces within its provisions the joint owners of a steamboat 
or other vessel ; and when they are sued as partners for liabilities incurred 
by the vessel, a recovery, can be p'roperly had against a portion of the owners, 

Jones et al, v. Pitcher, 3 S. & B. 135. I 
Sproul V. Kellar, 4 S. & P. 383. 1 

2. A bona fide agreement for the Sale of an interest in a steamboat be- 
tween the part owner and a stranger, whereby the title was to be executed 
when the purchase money was paid, to hold the policy as^ collateral, and to 
receive the consideration money in freight— held an absolute sale, so as to 
free the vendees from all liability as owners ; it appearing that the interest 
in the boat hod passed into the possessiofi of the vendee. Ibid. 

3. An allegation in the declaration against the joint owAers " that defen- 
dants before, and at the time of shipment, were the owners and proprietors 
of the boat, and co-partners in freighting, and which boat had been previous- 
ly employed in carrying and transj5orting cotton and other merchandise for 
hire," — ^held a sufficient averment of the character of the joint owners as 
common carriers. Ibid. 

4. By the common law in relation to common carriers which has been 
adopted in the jurisprudence of this State, a carrier of goods for hire is 
responsible at all events for any injury to goods not arising from the 
acts of God or the public enemy. Ibid. 

5. The " acts of God " embrace only such occurrences as arise from na- 
tural causes, as lightning, earthquake and tempest, and no other cause will 
excuse, except they are expressly provided for. Ibid. 

6. A saving in a bill of lading in respect to the "damages of the river," 
would it seems be construed as the exception *' perils of the sea." 

Ibid. 

7. A custom in a particular navigation, to preserve particular stations in 
ascending or descending a river; must be observed at the peril of the own- 
ers. Ibid. 

8. It is necessary to aver in the declaration, that defendant accepted or 
undertook to carry the goods. SommerviUe v. Merrill, 1 P. 107. 

9. In an action the bill of leuling is not evidence without proof of its exe- 
cution, but its production shows a written contract, and parol evidence as ta 
contract would not be admissible. 

F. Sf E. PeckY. Dinmare, 2 P. 213. 



* 
t 



64 COMMON LAW— CONSIGNOR &c.— CONSTABLE. 

10. The strict rule applicable to the responsibility of carriers of goods does 
not apply to a conveyance of slaves. 

WiUiajm ^ Hitchcock v. Taylor, 4 P. 234. 

11. The owner of a steamboat who employed a slavip theTOon, is only lia- 
ble to the master when the slave is killed— for gro9§ negUgence, and where 
the owner of a slave knows of certain defects existing in such boat at the 
time of hiring, he assumes the risk, of such accidents ana injuries as may oc- 
cur therefrom. Imd. 

12. Trustees authorized to receive the pro&s of a steam boat on which a 
slave is hired, not liable for damag^e to saicr slave, it not appearing that they 
had a right to the possession of said boat at the time of t^e injury; ner will 
the acts of one trustee, without they were authorized by law, hmd another 
in relation to such liability. lind. 



COMMON LAW. 



1. In criminal c^ses, when not effected by statute, the common law of 
England is in force in this State, so far as is incumbent with the spirit of our 
institutions ; and though the common law punishments in some cases maybe 
repealed, the offence may nevertheless be punished as all misdemeanors are, 
by fine and imprisonment. ^ State v. Cawood, 2 S. 360. 

2. The cqpmon law will be presumed to govern in our sister states unless 
the contrary be shown. Goodman v. Griffin, 3 S. 160. 



CONSIGNOR AND CONSIGNEE. 



1. By a contract, in the ordinary form of a bill of lading, by which one 
man acknowledges to have received from another, some articles of mer- 
chandise to be delivered to a third person, who is to pay the freight,'. the title 
by the shipment 60 imtanti passes to the consignee ; but the bill of lading is 
not so conclusive upon the question as to prohibit the introdaction, in sonie 
cases of proof to that point. 

* Jojies, et a2. v. Simms Sf Scott, 6 P. 138. 

2. And when the consignee has not accepted the consignment, but dis- 
claims all interest in th^ goods shipped, the court will intend that the title re- 
verted. EzeU V. English, 6 P. 311. 



CONSTABLE. 



^ Since the statute 1823, constables may exercise process in cases of forcible 
entry and detainer. Ward v. Lewis, 1 S. 26. 
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2* The approval of his bond by the judge of the county court is not re- 
quired to be entered of record in open court. 

Seaman f 4tal. v. Duphfey, et aZ. 4 S. & P. 159. 

3. In sudi ease the certificate 'of the judge that a constable is authorized to 
enter up«n the dischar^ of the duties of his office is sufficient evidence of 
approval by the judge. * " * Ibid, 

4. A levy arid sale by one cqpstable* under an execution for another, which 
are recognized and returned by the latter, not void on the ground of false 
return. . » • *\ • . * Pruit Sf Martin v. Lmory, 1 P. 101. 

5. On raotiq^ against a constable for failing to return an execution, it is no 
excuse tnst he forgot to make a rel^um when he delivered it to the magistrate. 
So when on Appeal to the county court the constable was permitted to make 
a return upon an execution, alledging that he forgot to do so when he return- 
ed it to Ihe justice— --l^pld to be error. 

Gayle dfJBeustis, ad^mrs^ v. Weir, 3 P. 193. 

6. The statute requireme|it that certain officers shall renew their bonds an- 
nually» as affectbig^ the liability of securities^ is to be considered as the bonds 
of officers elected annually. 

Richardson Sf Son v. Bean Sf Wcuhingtan, 5 P. 27. 

7. How far the failure to renew die bond annually, as required by statute, 
would*be a i^^lure to perform the duties of the office. — Quere t lOid. 



sf 



CONSTIT'UTIONAL LAW. 

« ■ 

1, Elections of judge of the county court made by the 'legislature may 
4)6 controlled during me session, and the offices filled may be regaled as 
vacant. State ex ret. Mead v. Dum, A. R. 48. 

2w A bank charts is a contract between the State and individuals, and 
subsequent legislation cannot impair it. 

Itogwood V. P. 4r ^» Bankj HmUsviUe, A. R< 25, 

3. That section of the statute 1819, in reference to tax collectors, which 
' authorizes an original motion in the supreme court against a delinquent tax 

collector,' is contrary to the constitution of the state, and thefefore void. 
•4 State V. Flifm, A. R. -8. 

4. The statute of 1820 authorizing the circuit court to refer questions of 
law, novel and difficult, ( in criminal cases ) is not an enlargement of jurisdic- 
tion of the supreme court, but only an addidonal mode of carrying up such 
a cause after final judgment. 

Phleming v.< State, A. R. 42. 

5. " The legislature cannot impair or change the right to a debt, but they 
can legally alter or modify the remady or mjode of proceeding to recover the 
debt." Wheat 0b al. v. State, A. R. 199. 

6. The jurisdiction of justices of the peace in relation to forcible entry and 
detainer, not repugnant to the constitution. > Ward v. hems, 1 S. 26. 

7. Where a verdict in assumpsit in cimiftit court is for less than $50, and no 
affidavit is filed according to the statute, the court cannot render judgment 
for plaintiff, as it has no jurisdiction for such sum under the constitution. 

Carter Y, Dade, 1 S. 18. 

8. The statute chartering the Bank of the State of Alabama, is constitu- 
tional. Lyon V. State Bank, 1 S. 442. 

9. Since the adoption of the constitution, banking in this State is a fran- 
chise.— ^eniMe. State V. Stebhins, 1 S. 299. 

9 
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10. The statute 1827, repealing in part that of 1818, incorporating the St, 
Stephens Company, is constitutional. Ihid, 

11. The legislature at all timei| has the power to limit or prohibit the issu- 
ance of a paper currency, when not permitted by previoms express authority. 

Ihid. 
i.2. When a penalty has accrued td an individual und^r a statute, it is a 
vested right, and it cannot be effected by . any subsequent repeal of the 
statute. Taylor v. Rushiiig, 2 S. 160. 

13. The statute authorizing a summal^ judgpnest in the supreme court 
against securities in writ of error bond, is not uhcoxistitutional^tnor igi the ex- 
ercise of this authority the assumptigp of original jurisdiction. 

Johnson et aZ, v. Attoood, 2 S. 225. 

14. When a statute merely changes a^ remedy, it may act retrospectively, 
on an existing right. Aionymowt 2 S. 228. 

15. A citizen may, by the acceptance of a public office wsdve constitytional 
right, and an act providing that a public olncer^shall .vote only in a certain 
event, is not unconstitutional. * State v. Adorns, 2 S. 231. 

16. Courts of justice. cannot inquire into the^ motives or reasons of ^tho 
executive in making an appointment, when the right to make the appoint- 
ment exists. Ibid^ 

17. The stat^t6 poviding a punishment for those who bring stolen* goods 
into the State is constitutional. State v. Seary, 3 S« 1^^. 

18. The act of Dec. 1821, conferring an annuity and a military title upon 
Samuel Dalcf for military services, created no obligation as a contract, nor 
vested any right in. the annuitant, and the subsequent act of 1823, repealing 
the same, was constitutional. Dale v. Gover7ior, 3 S. 387. 

19. The State of Alabama has the undoubted right to extend its cjvil and 
criminal jurisdiction over any tract of Indian country within her limits, where 
the Indian title is not extinguisheil. 

Caldwdl V. State, 1 S. & P. 327. 1 
Opothk' Yoholo V. Mitchell, 2 S. & P, 125. ) * 

20. The statute of 1829, extending the jurisdiction of the State over the 
Creek nation, is constitutional. Ihid, 

21. An offence committed in the Indian territory, to which the Indian 
title has not been extinguished, but over which territory the jurisdiction of 
the State courts has been extended, is properly cognizable in the courts of 
this State, and the conviction of one for felony on such lands held legal. 

• Ihid. 

22. The con&titution of this State does* not prohibit the condemnation o^ 
private property by the, government for the jmhlie he9iefit, if compensation be 
made to the owner thereof. 

AldMge V. the T. C. ifD. Rail-Road Company, 2 S. & P. 199. \ 
Davis hy Gerard v. T:C. 8^D. B. Road, 4 S. & P. 421. ) 
23» It is not es^ntial that the property so condemned should be in the 
Gontimied occupation of the government or its agent. Ibid, 

24. A retrospective act of the legislature which would take away the right 
of property, or dissolve the obligation of a contract would be uhconstitutioual, ■ 
and void ; but a retrospective action may be valid, -us an act to change the 
remedy after a cause of action has accrued, or the jurisdiction of the court, 
or the mode of procuring testimony, or prosecuting the suit, 

Bloodgood V. Cammack, 5 S. & P. 276. 

25. The prohibition against passing expost facto laws in the constitution of 
the United States, applies to criminal not to civil cases. Ibid, 

26. The tonnage duty levied on vessels entering the port of Mobile, 9 sec, 
statute 1822, entitled " an act for the government of the port of Mobile," 
was an infraction of the constitution of the United States. 

Sheffield v. Parsons, 3 S. & P. 302. 
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27. The trustees of the University of Alabama compose a public corpora- 
tion, and the legislature has the authority by statute to alter, amende vary, or 
enlarge the original acts of incorporation. 

Trustees University of Alabama v. WtTistan, 4 S. & P. 17, 

28. The supreme court has no authority to inquire on the relation of the 
attorney general in behalf of th^ State, into the constitutionality of an ap- 
pointment by the legislative department, of a judicial officer. 

State ex rel, ait'y General, 4 S, & P, 40, 

29. The legislature in incorporating a bridge company having provided 
a mode for assessing the damages which might be sustained by the owners 
of any land sheeted as a site, and as a road to and from the bridge, such mode 
is conclusive, and the proprietors of land so appropriated, must resoirt to 
the means pointed out by the statute for compensation. 

Dyer v. Tuscaloosa Bridge Company, 2 P, 296. 

30. The jurisdictr6n conferred upon, and exercised by the county courts 
of this State, under the statute of 1824 and 1836, regrulating proceedings in 
the nature of admiralty, is not a violation of the constitution of Alabama, nor 
in conflict with the admiralty and maritime authority vested by the consti- 
tution of the United States in the national courts. 

Richardsan, et al. v. Cleveland ^r Huggiui, 5 P. 251. 

31. The statute 1826, prescribing an oath to be administered to attorneys 
against duefiing is unconstitutional. Matter of J. L. Dorsey, 7 P. 293. 

32. The constitutional courts of the United States are not viewed as for- 
eign tribunals. Their proceedings are to be respected and received when 
exemplified u nder the seal of the courts, and such seal is presumed to be known, 
and establishes itself in the same manner as the seal of a court within the 
State which is presumed to be known and recognized by all other courts 
within the same State. Wornack, ad^mr, v. Deamtan 7 P. 513. 

33. "Whether the acts oPa territorial court created by the local legislature 
of a territory can be received in any other light than the .courts of a foreign 

country. Quere.? Ibid, 



CONTEMPT. ' 



1. A motion for attachment for contempt in not obeying an injunction per- 
petuated in the supreme court on an appeal from an inferior court, niiustbe 
made in the orifi^inal and not in the appellate court. 

Ga^ y. ikfcPW, 4 S. & P. 69. 

2. The circuit courts are vested with authority to punish a contempt com- 
mitted in the breach of an injunction granted by a judge thereof, when such 
injunction has been dissolved on hearing; and has been reversed and 
aerain reinstated by the judgment of the supreme court on error. 

^ .» D Q^gyMcDaniel,3F.356, 

3. When contempts are committed by violation of an order or decree of 
chancery, the English practice in such cases should be adopted here; which 
is not to direct a seizure of the body in the first instance, but to give notice 
that a modon will be made that the party guilty of the contempt stand com- 
mitted, and if not ready to show cause, Uie court usually gives a dcy, and 

. then, on hearing of the affidavits on both sides, decides. Ibid, 

4. A judge of the circuit court has no authority in vacation to order the 
body of defendant to be taken on a charge of having violated an injunction ; 
but where such order has been made on petition, supported by affidavits 
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showing a prima facie case of contempt, the circuit court cannot rescind it 
without a rule, that the defendant stand committed, unless on day given he 
show cause. Ibid, 



COTTON RECEIPTS. 



J. A cotton reeeipt assigned by the payee before it is due, is not subject, 
in the hands of an mnocent endorsee without notice, to a set-off existing 
against payee. WinsUm v. Mosdy, 2 S. 137. 

2. The receipts are, by statute, placed on the same footing as to their ne- 
gotiability, with inland bills of exchEinge. . Ibid, 



CORPORATIONS. 



I| OF BANKS AND BANKINGS-OFFICERS OF BANKS. 
II. OF SUMMARY PROCEEDINGS BY AND AGAINST BANKS; AND, OF THE 
EVIDENCE IN SUCH PROCEEDINGS. 



I. Of Banks Of id Banking. 

1. A bank charter is a contract and it cannot be impaired by subsequent 
legislation. « 

Logwood V. Planters' ^T Merchants* Bank^ HuntsmUe^ A. R. 25, 

2. The president of a bank is not liable in his private capacity, to the pe- 
nalty imposed by the statute 1820, in relation to tne revenue. 

Judson V. SUUe, A. R. 150. 

3. Bank stock is the subject of taxation, unless the right to tax has been 
expressly relinquished. Ibid, 

4. Since the adoption of the constitution the right to bank is a franchise. 

State V. Stebbins, 1 S. 299. 

5. The Legislature can at all times limit the issuance and circulation of 
paper monies, when not issued under proper authority. Ibid, 

6. The act of 1818, incorporating the St. Stephen's Company (steam 
boat) did nor grant banking powers to said corporation. Ibid, 

7. The statute 1828, incorporating the Bank of the State of Alabama is 
constitutional. Lyon v. State Bank, 1 S. 442. 

8. The rules of the State Bank, as to the computation of interest, where- 
by it is taken and retained in advance, &c. being sanctioned by universal 
usage in banking is legal. Ibid. 

9. Bond of cashier does not render the obligors liable for money robbed 
from the Cadiier while in the discharge of his duties. 

^HuntstnUe Bank v. Hillf et al, 1 S. 201. 

10. The charter of the Tombecbee Bank, is not forfeited by a fiiilure to 
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pay specie on demand for its notes; there being no provision in its charter to 
that effect. State v. Tombechee Bank, 2 S. 30. 

11. A bank charter is a contract, and the statute 1821, declaring a forfei- 
ture in a contingency not mentioned in the charter does not affect it. 

Ibid. 

12 The cashier of a bank in the course of his ordinary duties and by vir- 
tue of the general power appertaining to his office has a right to transfer the 
paper securities of the bank in payment of the bank debts; and, the court 
will presume, in the absence of proof to the contrary, that the transfer has 
been properly made. Everett, et al, v. United States, 6 P. 166. 

IS. But it may be shewn that the transfer was not fair, that it was not in 
the regular course of business, but in prejudice of the rights and interests of* 
the bank, and thus defeat the effect ot a transfer to an assignee, Ihid, 



II. C(f Summary Proceedings, by and against Banks, and of the Evi- 

defice in stick Proceedings. 

14. Notice of motion for judgment by the P. and M. Bank must be given 
under its corporate seal. 

Logwood V. Planter's Sf Merchant's B'k, HwUsviUe, A. R. 25. 

15. To sustain a judgment recovered by bank, on motion, the record«must 
show that the certificate of the President, as required by the statute, was 
produced, and that it was under the seal of the corporation. ' Ibid. 

16. Parol proof to show that a note had been discounted by the bank, 
and that the bank had given no consideration for it, admissible without notice 
to produce the books of the bank. 

Gaines, et al, v. Tom^cbee Bank, A. R. 51. 

17. The statute 1819, to raise a revenue for 1820, did not authorize the 
Circuit Court to render judgment upon motion against the President of the 
Tombecbee bank, for failing to pay taxes. 

Cratpford v. State, A. R. 143. 

18. In a simimary proceeding against a president, for failing to pay taxes, 
the name of the bank must be accurately described. 

Judson V. State, A. R. 1$0. 

19. Service of notice on Cashier not evidence that he was cashier, on a 
motion for judgment under the statute. 

Planters' ^ Merchants' Bank, Huntsvitte, v. J. B. Walker, A. R. 391. 

20. On motion against bank for penalty in not paying taxes, they are en- 
titled to a jury if demanded, although they do not plead. 

Tombecbee Bank y. State, A. R. 425. 

21. When the bank sues a security he cannot plead as payment or set-off 
a deposit made in bank by his principal. Such deposit is subject only to 
the check of the principal. Lyon v. State Bank, 1 S. 442. ' 

23. A notice by bank, of a motion for summary judgment, is sufficient 
without a declaration, if the debt claimed is set forth with reasonable cer- 
tainty, though it has not the technical precision of a declaration. Ibid. 

23. The like certainty is also sufficient, as to the certificate of the presi- 
•dent, as required by the Statute, its only object being to prove property in 
the bank, and not to establish the debt. Ibid. 

24. Where the notice is to three defendants, a notice and judgment may be 
had against one, and a discontinuance as to the others is not necessary. 

Ibid. 

25. To charge a bank with notice of the dissolution of a firm, it is not 
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sufficient that one of the firm who received the credit was a director of the 
bank. Jjucas v. Bank of Darietiy 2 S. 280. 

26. SheriiF's return, that he had served the process upon the cashier is not 
sufficient to support an action, without proof that such person is cashier. 

St, John V. Tomhecbte Bank, 3 S. 146. 

27. The statute 1823, declaring a forfeiture of the charter of the Hunts- 
ville Bank to ensue from the failure to pay specie for its notes, did not take 
from the bank the right to sue in its coifK)rate capacity. 

Htmisville Bank v. McGhee, 1 S. & P. 307. 

28. In proceeding by notice to charge one who does not appear as accep- 
tor of a bill — ^the record must show the proof to have been made of the ac- 
ceptance. Walker v. Bank State Alabama, 4 S. & P. 215. 

29. As notice is not of the character of a declaration, and is only intended 
to bring the party into court without any formal averments — it follows, that 
the plamtifFmust fully prove his cause of action, even to sustain a judgment 
by default. Ibid. 

30. An allegation, that the plaintiffs are "the holders and owners" of the 
bill, is equivalent to the averment that the bill is the property of the bank. 

Ibid, 

31. The notice authorized bv the ninth section of the charter of the 
Montgomery Branch to a maker or indorser need not be under the corpo- 
rate seal. ' Branch B'k Montgomery v. Harrison 2 P, 540. 

32. The summary proceedings authorized against the debtors of said bank 
though different from the common law course, is yet remedial in its charac- 
ter a*id if substantially pursued will not be defeated by mere technicalities. 

Ibid: 

33. To sustain adjudgment in favor of the bank rendered on motion, the 
record must show that the certificate of the president was produced, and 
filing a declaration will not alter the case, so as to render such certificate un- 
necessary. Duncan v. Tombecbee Bank, 4 P. 181, 



III. Of Corporations in general; their Right to Stie; their Powers 

and Obligations, 

34. When a corpoiration sues according to the course of the common law 
it is not necessary that the warrant of attorney should appear on record. 

Gaines, et al, v. Tombecbee Bank, A. R. 51. 

35. A corporation can only exercise such powers as are specifically grant- 
ed, or such as are necessary to carry those granted into effect. 

State V. Stebbhis, 1 S, 299. 

36. A corporation created iti another state may sue in this. 

' • Ijujcas V. Bank Georgia 2 S. 147. 

37. To establish the existence of an incorporated bank in another state, a 
copy of its charter properly authenticated, and parol proof of its being in 
operation, will be sufficient. Ibid. 

38. When a suit is instituted by a corporation, the authority of the attor- 
ney under the general issue cannot be enquired into. Ibid, 

39. A corporation may assign its effects to a trustee ibr the benefit of 
creditors, and such assignment is not void though made to the president one 
of the grantors, and is good against a subsequent judgment creditor thou&^h 
the charter provides that the stockholders shall be personally responsible lor 
the debts of the corporation. Pope v. Brandon, et al, 2 S. 401. 

40. When the Mayor and Aldermen appropriated a certain amount to the 
holders of real estate, as damages done to such estate, in widening streets. 
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The consent of the owners to receive the amount appropriated, vested suf- 
ficient consideration to support an action for the recovery of the amount. 
Mayor ^ Aldermen of Mobile v. Richardson^ etal, 1 S. & P. 12. 

41. That the resolution of the corporation was an admission of the riffht 
of the parries in the land appropriated. lUd. 

42. The power granted to a rail road corporation to condemn lands, for 
the purpose of the road, making a just compensation to the owners, is con- 
stitutional. Aldridge v. TusewmSia C, 6fD. Rail R'd, 2 S. & P. 199. \ 

Davis, hy guard, v. same, 4 S. & P. 421. J 

43. Tho University of Alabapia is a public corporation, and its original 
act of incorporation may be enlarged, altered, or amended by subsequent acts 
of the legislature. 

Trustees University of Alahama v. Winston, 4 S, & P. 17. 

44. The books of a corporation are evidence against the corporation, and 
between members thereof, but not in their favor in a suit brought against 
them. Ex-membefs of a town corporation ar^ ex necessitate competent wit- 
nesses in a suit by a stranger against the body. 

Mayor, fyi.of Tuscaloosa v. Wright, 2 P. 230. 

45. The extent of the power of a corporation is to be ascertained by a 
reference to such ^ants as the legislature has made in its favor, and a corpo- 
ration can have no rights except such as are specially granted^ or are inciden- 
tal and necessary to them. 

State V. Mayor a?id Aldermen of Mobile, 5 P. 279. 

46. How'far a common seal may be necessary to authenticate the acts of 
diQ corporation—- g'Wfi/'c? — ^but where it must, in general, act through its com- 
mon seal, it may appoint an agent whose acts, within the sphere of his powers, 
would be valid without a seal. Everett, et al. v. Z7. S, 6 P. 166. 

47. The approval by a corporation of tlie acts ol one acting as its agent, 
makes those acts valid, whether authorized by a delegated authority or not. 

• Hid. 
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COSTS. 



1. Order requiring security for costs, the grounds of which do not appear 
in the record, nor does there appear any application to the court below to dish 
miss, failing to dismiss is not error. Read v. Catsoji, A. R, 17. 

2. Executors and administrators exempt by statute of 1811 from a judg- 
ment for costs de bonis proprids. 

Ad^rr0. Dancy v. Orton, A. R. Ill, 

3. A non-resident party cannot under the statute 1807, on sixty days no- 
tice be compelled to give security for costs in a^suit pending in the supreme 
court, Harriss ^r Farrow v. R, Clapp, A. R. 328. 

4. Costs of a motion follow the event of the cause. 

Mc Whorter et al v. Marrs, 1 S. 63. 

5. The question of costs in the supreme court is not affected by an amend- 
ment made below pending a writ of error. 

Pace V. Dossey, 1 S. 20, 

6. When judgment is reversed and rendered in the supreme court the 
appellee pays the costs. Puyne v. Martin, 1 S. 407. 

7. When clerical misprision is corrected in the supreme court it is at the 
costs of the appellant Mason v. Smith, et al. X S. 275. 
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8. On an appeal when there was no party who should pay the costs judg- 
ment was reversed without costs'. Bettt v. NichoUon] 1 S. 349, 

9. The statute giving no more cosis than damages, does not extend to 
cases of "trespass to try title." -McGehee v, EvanSf 1 S 589. 

10. The statute 1827, authorizing executions to be issued from the supreme 
court for costs in certain cases, applies fis w*ell to judgnaents rendered before 
as to those rendered subsequent to its passage. , 

* " 4 * Anmynious, 2 S. 228. 

11. The costs chargeable to a plaintiff in enaar ^ho is successful, if defen- 
dant is unable to pay, includes all except the^ appearance of the opposi^ party 
and such acts as are done at his instance. ' The saine jule. is applied if defen- 
dant succeeds, and plaintiff is unable to pay. * ^ Ibid. . 

12. When too much costs are £axed on an execution, the execution will, 
not be quashed, but will on motion be re?taxed. : Ibid, 

13. Trespass, assault and battery-^verdict f&r$^ damages onlyi fall costs ' 
cannot be given unless the ju^ge certifies ; and it does not vary the case that 
the jury finds costs. Reid v. Chrdon, 2 -S. 169. 

14. When the court has made an order requiring a non-resident t& gttre 
security for costs, such order pre-supposes the necessary proof to have been 
made to entitle the party to such secuiity. ** ' 

Thompson v. MiUer, 2 S, 470* 
15* Security Jbr dosts may be required as well in appeals from justice as 
in other cases. * Ibid, 

16. When s^ order is made by the court for security for costs, not u^ei^ 
the .statute, although the time limited for it has passed, still the court ix^y 
receive such security, if advantage of the oiftission has not been previously 
claimed. , Jones* ex*rs. v, Wilkinson, 6 S. 44. 

17. When a party- undertakes the prosecution of a penal action, atid sued 
in the name of himself and the State, it is competent for the court to render 
judgment for all costs against the informer if he fail to maintain the ac^on. 

' / * .' Casey v. BriafU, 1 S. & P. 51. 

18. Judgment for costs rendered against a party for whose use a suit is 
prosecuted without including the nominal plaintiff, is not. error, the statute ^ 
authorizes it. Cocdter v^ Bdl, 2 S. & P.* 358. . 

19. It is a good plea to sdja against bail, diat th@ plaititiff has not given 
security for costs under statute 1827. 

Toulmin V. Benhet ^ Laidlaw, 3 S. &; P. 22t). 

20. The statutes of this State authorizing security for costs, do not pre- 
scribe the manlier in -which they shall be given, and one, of whom security 
has been required, may legally execute a bond in compliande with'la^, and 
judgment on motion may be had against him. 

Barton v. McKimiey, ad^mr. 3 S. & P^ 274. - 

21. Under 9th section statute 1807, authorizing judgment against securir 
ties for costs, no notice is required, but if one is given, and judgment rencter- 
ed on a different day, it is error. Ibid, 

22. In a proceeding by motion «against a security for costs, under th0 
statute, nothing will be taken by intendment, and every factf must appear in 
the record necessary to insure a, recovery. It must appear that the non- 
residence of the plamtiff in the suit, of whom security be required, is the 
cause of the suretyship. Ibid, 

23. Writ of error lies to the Supreme Court, pn motion to re-tax costs. 

Smith V. Donahon, 3 S. & P. 393. 

24. The statute 1807, on the subject of* taxing in the bill of costs, the at- 
tendance of witnesses does not exclude witpiesses smnmoned but not examined. 

Ibid. 

25. A motion under the statute must be made at the time, during which 
the judgment is rendered. Ibid, 
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26. The statute of 1807, includes every material fact arising in a cause 
«*— whether directly, collaterally or incidentally; and the attendance of two 
witnesses to every such feet, may be legally taxed — whether examined iJf 
not. Ibid. 

27. Costs in Chancery proceedings, are within the discretion of the Chan- 
cellor, and are to be decreed in reference to the justice of each case. 

ffmt V. Setvin <^ Wi^n, 4 S. & P. 138. 

28. Although an Appellate. Court will not revise that discretion when 
presented alone; yet wnec a..sub8tantial.question is broug^ up— -a decree in 
respect to costs may be ^ried on appeal, though af&rmed on every other 
pomt. - , . t Ibid. 

29. In\lebt on tend to enjoin judgment, jury may assess the costs of the 
judgment in damages, tholigh the s^me afb not specified in the condition of 
th^ bond. .Moore v. Hurton, 1 P. 15. 

30. The ^ta^ute which. regulates, the costs in certain actions when plaintiff 
dees no( recover niore than $5 damages,^es not embrace the action of tres- 
pass jftMire claummf regit. The actions subject to the limitation ave, slander, 
trespass, asd assault and battery. « WiUiemis v. Perkin^ 1 P. 471. 

3J.. Excuses ,for not complying with an order for security of costs, are 
entirely addreised to the discretion of the court, and a decision in relation 
thereto cannot be reversed by die Supreme Court. 

M<^ybfMayY:Ea8(in,2V.^U. 

32. The general rule, that a mortgagor seeking toredeen\mustpay costs, 
dofili not apply 'to a case wjiere th^ 'mortgagee sets up an absolute title in 
himself, , Ibid. 

33.' Motion to retax costs may be submitted and eiitertained at a term sub- 
sequent t^* that at which judgment is rendered. 

Briley v. Hodge8y 3 P. 335. 

34; Ai^ infant defendant is not lialde for costs, unless he waives his plea of 
infkncy or j^ls te sustain it, or if it be not available in law: but an infant 
plaindff is not liable; \m prochein ami^ who voluntarily represents him, is. 

PerryTMm^ et al. v. Burgster^ 6. P. 99. 

25. "WTrit of error will not lie to reverse a decree in Chancery for costs 
* only; though if decree be opened for investigation on other points^ it may 
be reformed also in the matter of costs. 

Rcmdclph V. Rbsser, 1, P. 249. 

36.. In Chancery the general rule is, that costs do not necessarily follow 
the event of the cause. The court m^ay direct the costs to be paid by either 
party or jointly by both, as justice may require. Ibid. 

37. ' Inall caries when a suit is dismissed, for an alleged want of securittf 
&)r costs. The reasons for gpranting the m^otion,' should appear of receid^ 
that it may be seen that the case is within the statute; ' ^ 

Reid V. Braeier^ et al. 7 P. 448. 

S8. It is within the legitimate powers of. a court to require additional se- 
curity for costs in all cases, where security can be reqiiii^ in the first in- 
fitance.* Ibid. 

39. For the successful prosecution of a proceeding by sci.Jh. on forfeited 
recognisttuce, an attorney may claim a fee of (6, to be taxed in the bill of 
costs. . Smiiht et al v; State, 1 P. 492. 

See 2V0«er, TiMiBigkt<f Property. 



* CSf0 of Read v. Carson, A. R. 17, reviewed. 
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COUNTY AND ORPHANS' COURT. 

I. or THE GENERAL POWERS AND JURISDICTION. 
II. OF THE SETTLEMENT OF ESTATES — ^AND DECREES FOR SALE OF 
PROPERTY. 



I. Of its General Powers arid Jurisdiction, 

1. Upon contract with A in his life time " to cleax out of the land office 
and transfer a certain tract of land.** The statute authorizing the Orphans' 
Court to make an order for title, was only intended to confer a summary 
Chancery jurisdiction in this particular. 

Lacy, adm. Sampson v. Samps07i, A. R. 33. 

2. The contract for title thus sought to be inforced, must be, in the words 
of the statute, a "bond or obligation.'* , Ihid, 

3. The court has peculiar jurisdiction over the subject of probate of wills. 

McGrewY. McGrew,'i S. & P. 30. 

4. The mere ascertainment by this court of the sum remaining in the 
hands of the representative will not divest Chancery of Jurisdiction when 
applied to by a distributee, (especially a feme covert) to compel the pay- 
ment of the distributive share. Chefry Sf Bell v. Belcher , 5 S. & P. 133.. 

5. Has jurisdiction when the truth of an inventory is contested, and may 
try and decide the question, whether certain property belongs to the estate; 
and in doing this, it has authority to summons a jury to determine the ques- 
tions of fact, on which the parties interested may be at issue. 

Dohhs V. Distributees of Cockerham, 2 P. 328. 

6. Has no jurisdiction by certiorari or appeal, in cases of forcible entry 
and detainer. Dunham v. Carter Sf Carroll, 2 S. 496. 

7. Since the statute 1819, Chief Justice of County Court, cannot try -a 
cause as justice of the peace. Rhodes v. Sneed, A. R. 403. 

8. The authority given by the statute to judges of County Court, to grant 
writs of certiorsiri and supersedeas; is solely for the purpose of removing a 
cause from a justice's jurisdiction, that the party complaining may have a 
trial de novo, Boyd v. Woodfin, 3 S. 357, 

9. And such authority to supersede executions from their own courts 
cannot be so extended as to supersede perpetually those issued by justices of 
the peace. lhid» 

10. The County ^ourt acting 'Judicially has no authority to take acknow- 
ledgments of deeds of lands— and when this seems to have been done in 
open court, and the entry was transferred from the minutes to the back of 
the deed by the clerk, it was held that such acknowledgment was void. 
Neither the Judge or Clerk of the County Court can take such acknowledg- 
ment, but they are independent ministerial acts, which the officer before 
whom made must certify. Munn ^ Griffin v. Letcis, 2 P. 24. 

11. The Orphans* Court is in general possessed of full and entire juris- 
diction in relation to all testamentary causes. So upon an issue submitted to 
a jury, a will, which had been executedj and was lost or destroyed, may be 
admitted to probate. Apperson v. Cottrrn, 3 P. 51, 
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11. Cf the Settlement of EstcUes, and Decrees for Sale of Property, 

12. Decree ordering sale of lands of an insolvent estate, while unreversed 
cannot be impeached by third persons, q,nd is evidence against them. 

Richardson v. Hohart, 1 S. 500. 

13. The power over estates of deceased persons given by the statute, does 
not entirely divest Chancery of jurisdiction. 

Gayle, et dl, v. Singleton, 1 S. 566, 

14. Cannot order sale of lands without proof that representative has 
given notice, 4rc« as required by statute. 

WHey if Gayle v. White ^ Leslie, 3 S, & P. 355. 

See, also, 2 S. 331. 

15. Decree, though made unadvisedly, will continue operative until va- 
cated by a higher tribunal; but it does not necessarily follow from such decree 
being a record, that execution may issue to compel its satisfaction; this de- 
pending upon the extent of powers and organization of the court rendering 
it. Morrison, adm, v. Monison, 3 Si 444. 

16. When property not contained in an inventory are decided to belong 
to an estate; the court has power to direct a division of such properly among 
the distributees: or, if that cannot be done, a public sale of the property 
should be ordered as provided for by statute, and the proceeds of such sale 
should be divided. And it is error for the court to give judgment at once, 
against the administrate for so much cash as the value of the property as- 
sessed by the jury. Dohbs, et al, v. Distributees of Cockerham, 2 P. 328. 

17. In proceedings before Orphans' Court, on the settlement of estates, 
such entries should be made as to show at whose instance settlements are 
ordered; what representatives appear before the court, who claim under the 
estate and who are actors in the cause. Partis v. Creagh, cxV, 4 P. 332.^ 

18. When an executor or administrator seeks a settlement of his accounts 
the law requires that the vouchers shall be presented to the judge of the 
County Court, who shall hear, examine, and state them, and report them for 
allowance. The judge must then give forty days notice previous to any 
further action, to the end, that all persons interested may examine and 
if necessary contest them; And on an appeal from the decision of the 
County Court, the record must show that the requisitions of the statute 
have been complied with, unless waived by the appearance of the party. 

Legatee of Horn v. Grayson, 1 P. 270. 

19. And when the accounts have been regularly allowed after due notice, 
the settlement is binding on all persons interested, and there is no authority 
for a re-examination. Ihid, 

20. Appraisers are to return their appraisement on oath, to the County 
Court, and although the record does not disclose the fact that it was sworn to, 
this will be presumed. Ibid. 

21. The judge of the County Court is authorized by statute to grant an 
order for the sale of the crop in such manner as may be required by the in- 
terest of the estate. Ibid, 

22. The second section, statute 1818, authorizes the County Court on pe- . 
tition and citation, to order the sale of lands when those entitled to the same 
would be less injured by the sale of the real estate, than the slaves. 

Conch Sf Robinson v. Campbell, et al, 6 P. 262. 

23. Jurisdiction of the court 6ver the real estate, is put into full exer- 
cise, when it makes an order for a citation, upon the suggestion of an admin- 
istrator, for the payment of debts due by the intestate. Ibid. 

24. The several statutes— 1818, 1819, 1820, 1822— touching the jurisdic- 
tion of the Orphans' Court in relation to a sale of the estate of deceased per- 
sons, are all in force and must be construed together. And all acts of the 
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Orphans' Court upon this subject, must bo derived from their audumty, or 
otherwise they will be regarded as coram nonjuHoe, 

Wyman et al. v. Campbell et al. 6 P. 219. 

25. Such proceedings are in rem, against the estate and not in personamr 
and the statute which required no process against the particular property go- 
verns the proceeding; the thing itself, was subjected to the acdon of the 
court for the purposes of a sale so soon as it was sufficiently informed that 
no division could be equitably effected toith&ut injury to the heirs, Ihid, 

26. And the judgment of the court, upon these proceedings, is final and 
conclusive until reversed on error, and cannot be impeached collaterally. 

Ibid, 

27. Th^ omission of administrator, to give bond, &c. as required by statute 
cannot be held to avoid a purchase made under an order for sale.* 

Ibid. 

28. It is necessary that the administrator should do every thing ordered 
by the decree to be done previous to the sale, or the sale will pass no title 
— ^but after the sale an omission to fulfil what was to be done subsequently-^ 
will not divest an innocent purchaser. Ibid, 
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1. By written articles, dated 28th March, 1817^ plaintiff agreed to serve 
defendant as his overseer for 12 months; for which service defendant agreed 
to pay him $-^ on the 1st January, 1818 : held that these covenants are in- 
dependent. * MuUe7i8 V, CabinesSy A. R. 21. 

2. In covenant it is not necessarv to set out in declaration matter of de- 
feazance, which is for the benefit of plaintiff. 

Hatch V. Pittus, A. R. 50. 

3. Covenant lies on articles of agreement conteiining penalty for non-per- 
formance, covenant for the breach, or debt for the penalty. Ibid. 

4. Obligation to pay $100, nine months afier date, on condition that the 
obligee perform certain services, the performance is a condition precedent. 

Taylor v. Rhea, A. R. 414. 

5. On a plea of covenant performed, the defendant cannot exclude an in-, 
strument which is correctly described in the declaration, on the ground that 
the suit is not brought by proper parties. 

Waintoright v. T&umdey, eial* 1 S. 29. 

6. Lies on obligation under seal to pay money. 

Ba8sit,ex*r v. Jordan, 1 S. 352. 

7. In covenant, under general issue an administrator may give special mat- 
ter in evidence. Martin, admCt. v. White, 1 S. 473. 

8. Covenant lies on a promise under seal to pay a sum certain, to be dis- 
charged in good currest bank notes. Jackson v. WaddeL, 1 S. 579» 

9. In declaration on covenant with a condition, if the action accrue on an 
event exclusively or mainly within the knowledge of plaintiff, he must aver 
and prove notice ; but if defendant has an opportunity of knowing the fact, 
no notice of the performance of the condition is necessary. 

Huffy, Campbell, 1 S. 543. 



* See Wyiie & Gayle v. White & Leslie, 3 S. 331, and 3 S. & P, 355. 
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10. Covenant bv A with B that he will pay an execution against B — A 
pleads thatbefi^re the return day of the execution^ B paid it himself, and that 
hehad tendered the money to tlm shenfT before the return day, who refused 
to receive it. B replied that A having failed promptly to pay up the execu- 
tion, he had been urged and compelled to do so, before A's tender to the 
sheriff — replication held good on demurrer. * ^ 

SammerviUe v.. Jones, 1 S. 345. 

11. Covenant is the proper remedy to enforce the liability on an indor- 
sement under seal of a specialty.* 

SammerviUe S^ Stephenson v. Johnston, 3 S. 271. 

12. In th^ action of covenant the plea of payment, or covenant performed, 
does not admit the deed, but the plaintiff must prove his cause of action as 
if no plea, or negative pleas only, were filed. 

Bryant v. Simpson, 3 S. 339. 

13. A covenant to pay a certain sum of money for rent of land for one 
year, the covenant is dependent, and the permission to enjoy the land is a con- 
dition precedent. Thompson v. Cfary, 2 S. & P. 60. 

14. when there is a general averment of performance on the part of the 
plaintiff, and defendant pleads that plaintiff had not performed the covenant 
on his part, upon which issue is joined, and a verdict nad in favor of plaintiff, 
the want of a special averment of performance will be cured by the statute 
oiJeqfdiiSn Ihid. 

15. A covenant dated at an improper time may be submitted .to a jury 
without proof that it was dated by mistake, notwithstanding an averment of 
the mistake, no plea having been filed putting in issue the execution of the 
instrument Richards v. Vamur, 1 S. & P. 64. 

16. When there are several covenants, promises, or agreements, which 
are independent of each other, one party may bring an action against the 
other for a breach of his covenants, without averring a performance of cov- 
enants on his, the plaintiffs part, and it is no excuse for the defendant to al- 
ledge in his plea a breach of the covenants on the part of plaintiff. But 
where the covenants are dependent, it is necessary for the plaintiff to aver 
and prove a performance of the covenants on his part, to entitle him to an 
action for a breach of the covenants on the part of tne defendant. 

Jones V. Sommerville, 1 P. 437. ) 
Crreefie v. Linton, 7 P. 133. ) 

17. A and W entered into a covenant, whereby A after acknowledging 
himself indebted to W, asssignedto him certain bonds. T signed the cove- 
nant as attorney for W. In an action upon the covenant, held that the negli- 
gence of W in collecting the assigned bonds was not an issue under the plea 
of " covenants performed." Aldridge v. Warner, exV. 2 P. 92. 

18. When parties enter into covenants which contemplate a future co- 
partnership, an action for a breach may be maintained at law by either of the 
parties for a breach committed by one before the co-partnership has commen- 
ced — and semMe^-^xJbXLt in case of co-partnership covenant may be maintained 
for breach of articles covenanted to be performed. 

SUme V. Dennis, 3 P. 231. 

19. A party covenanting on sufHcient consideration to perform certain acts 
not on their face impossible, illegal, or immoral, and no showing be made 
that these results have accrued, will be held to their performance, notwith- 
standing the difHculty attending them, or the hardship of the particular act. 

Ihid, 

20. One sued for a breach of covenant, cannot under the plea of covenant 
performed, avail himself of the difficulty of performing his covenant in ex- 
cuse. Ibid. 

" This case subsequently overruled. 
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21. Two covenanting with another by distinct and separate ^vritings, the 
one for the performance of several duties, and the other to become the se- 
curity of the other to the performance of his covenants, cannot be joined in 
the same action brought to recover for a breach. 

Childress v. McCuUough 8f Richards, 5 P, 54. 

22. Covenant can only be maintained upon a writing under seal. 

Mc Voy V. WJiedeTy et al, 6 P. 201. 

23. Where a contt-act under seal is materially varied by a subsequent pa- 
rol agreement, covenant on the contract will not lie, the remedy must be on 
the subsequent agreement. Ibid. 

24. If new terms be introduced into a contract under seal, otlier duties 
imposed, or another day provided for its consummation, an action will not lie 
for a breach of its stipulations. i hid. 

25. To excuse the performance of an express covenant it must be shewn 
either that it is prohibited by law, or that its performance has become impos- 
sible by the intervention of causes which human agency could not prevent. 

Morrow v. Carmphell, 7 P. 41. 

26. And when one had covenanted to return a deed on a day certain, or 
pay a sum of money, and ailed ged that he casually lost the deed before 
the day — ^it was held that this could not relieve him, it not being shown that 
the loss could not have been prevented by care and prudence. Ihid. 

27. A party cannot be allowed as a witness to give evidence furnishing an 
excuse fpr not returning a paper which he had covenanted to return on a cer- 
tain day, or in case of failure to pay a sum of money. Ihid. 

28. When a contract is absolute that the plaintiff is to serve twelve months 
as a condition to the payment of a sum certain, he cannot recover on the con- 
tract without averring and proving an entire performance on his part — and 
sickness forms no sufficient excuse for the non-performance of it for any 
space of time. G-reene v. Zdnton, 7 P. 133. 

29. Whether covenants are dependent or independent, modern cases, 
without pretending to lay down fixed or arbitrary rules, admit that the con- 
struction is best arrived at by seeking the intention of the parties.* 

Ihid. 

30. When upon material covenants there has been a partial performance 
only by plaintiff, and the defence does not go to the whole consideration, it will 
be a much safer rule, to permit the defendant to reduce the damages by show- 
ing what loss he has sustained by such failure of the plaintiff, instead of com- 
pelling the party to resort to a cross action. Ibid. 

See AgreeTtients and Omtraets. — Master and Slave, — Pleading. 



Perry v. Hewlitt, 5 P. 318. 
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I. OP THE INDICTMENT, MOTION TO QUASH, &C. 
II. OF THE TRIAL, ARREST OF JUDGMENT, DISCHARGE. 

III. CHANGE OF VENUE. 

IV. VENIRE FACIAS, AND ITS SERVICE UPON PRISONER. 
V. PLEADING AND EVIDENCE. 

VI. OF APPEALS AND POINTS REFERRED. 
VII. TRIAL OF SLAVES. 
VIII. ASSAULT AND BATTERY, AND ASSAULT IVITH INTENT TO KILL. 
IX, ,MURI>ERAND MANSLAUGHTER. 
X. MATHERN. 
XI. REBELI^ION. 
XII. ARSON. 

XIII. NEGRO STEALING. 

XIV. LARCENY. 
XV. MARKING HOGS. 

XVI. CONSPIRACY. 
XVII. RETAILING IflTHOUT LICENSfJ. 
XVIII. GAMING. 



I. Of the Lidictmenty Motion to Qwoih, Sfc, 

1. The caption is no part of the indictment. What properly belongs to 
the caption is unnecessary in the body of the indictment. Whatsoever is 
immaterial in the indictment, whether inconsistent with the caption or not, is 
surplusage and may be rejected. Rose v. State, A. R. 28. 

2. If one count in an indictment be quashed, the whole is vitiated. 

Ibid, 

3. it a conviction be had on an indictment, containing a good and bad 
count, it will be presumed to be had on the good count, and judgment will 
not be arrested. Ibid, > 

See State v. Coleman 5 P. 32. ) 

4. The judgment will be arrested on an indictment for assa,ult and battery, 
the time of the commission of the offence having been left in blank. 

' State V. Beclcmth, 1 S. 318. 

5. When a statute uses a general word, juaiafterwards more special terms 
in defining the offence, an indictment framed under it must use the more 
specific terms, and the use of the general word, though it embrace the spe- 
cial term would be bad. Stape v, Raiford, 7 P. 101. > 

State V. Flwiket,2 S. 11. ) 

6. To sustain an indictment, it is not necessary that the record should show 
the mode in which the jurors are drawn, the venire will be presumed legal 
until the contrary appears. Collier v. State, 2 S. 388. > 

State V. liossley, 7 P. 526. ) 

7. It is sufficient if it appears that the grand jurors were selected as the 
statute requires, and it is not necessary that it be stated that they were drawn 
by lot. Ibid. 

8. An indictment under the statute for stealing goods in another State, and 
bringing them into this, must charge the possession as felonious^ for nothing 
can be taken by intendment. State v. Sea^y 3 S. 123. 
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9. After verdict it will be presumed thi^ the names of the jurors speci- 
fied in the vemrefadoi^ have been drawn according to law, particularly when 
the writ expresses that they were good and lawful jurors duly appointed as 
the statute requires. State v. WlUiams, 3S. 454. 

10. The time of committing an offence, except when the time enters into 
the nature of the offence, may be laid on* any day previous to the finding of 
the bill during the period widiin which it may ba^ prosecuted, 

. ^ Sh^on V. State, 1 S. &,P. 208.^ 

11. Indictments for misdemeanors may well charge in several countis dif- 
ferent offences, when the judgment on each woul4 be the same. 

. . Cavyv.'State, 4 P. J86. 

12. When a statute adopts a common law4)ffeno&9 edl th^ common law re- 
quirements in defining the offence, ^liould.. be followed in the indictment; 
but when the statute describes an act as a crime or misdemeanor qf a pardcu- 
lar grade, the indictment need not state the legal conclusion. ^ 

V - Stamv. J^l^ence^A'P. d$7. 

13. Indictments framed under stathte must conform sti^ict^ to tie words 
of the enactment: — thus under statute for stealing slaves, omitting taalledge 
that they were stolen o^t of the possession of the master or overseer-*held • 
bad. ', State v. Bfioom, 4 P. 410r 

14. If one of seveval counts be defective, it can be reached by motlbn to* 
quash or by demurred ; but an objection to the whole indictment will not 
prevail, if mere be one good count. ' State v. ^^deman^ 5 !^. 32. 

15. When several counts in an in<fictment charge offences to whidi .the 
law affixes distinct punishments, it seems the indictment would be bad. 

*. . I(9td» 

16. Wdrds at leng^ are more certain than figures, and* should theretore . 
be preferred, but the use of. the latter in an indictment would not vitiate it. 

" Stater. Bajford, 7 T. 101. • 

17. The same strictness is not now required in indictmenitsat common law, *. 
as in those under statute. f ' ' State v. Stedman^ 1 P. 495. 

18. Whethier it;;^ necessary to set out in an indietment a day. certain on . 
which the offence charged was committed.«-42,uere? 

Statey.Las$ley,7 F.5QI&. 



II. (y the Trial-^Atreit of Judgment — DUchaf^e. 

9 * 

19. When judgment is«n«estedon application of pris(»ier,or because it 
did not contain sudi a dbarge as would authorise a conviction, prisoner may 
be again indicted. ^iote v. PM, 1 S. 31. 

20. When a renewal oC j\;idgment is had upon the ground that the judge 
had improperly discharged a juror after he had been accepted, for a cause in 
esse, when he was syorn^ accused may be tried again. 

• ' State y. WiUiams,SS.4t5i. 

21. If prisoner is not tried at the next stated term, and the delay is not on 
his application, or with his consent, he must be disdiai^ed although the trial 
has b«en prevented by the fmavoidable adjournment oi the court. 

State V. PM. 1 S. 31. 

22.^ The statute 1626, restricting the prisoner's right to be discharged if 
not tried at the second term, does not extend to a ease where the indictment 
had||>een found when the act passed. State v. McLendon, 1 S. 195. 

, Pp. The discharge of a jury empannelled and charged with a capital ease, 
oiluccount of the illness of a judge, does not protect him under the bill of 
rights from a second trial, nor would he be so aischarged by Ae course of tbe 
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common law. The discbarge of ^a jury, however, must always be founded 
on necessity. ^ NtigetU v. State, 4 S. & P. 72. 

24. A man indicted for horse stealing cannot discharge himself, by showing 
that if committed at all, it was prior to a conviction against him for negro 
stealing, for which he has received a pardon. 

HawhiTis V. State, 1 P. 475. 

25. Neither a conviction or pardon for a particular offence in this State, 
can operate as. a*di§charge of any other distinct offence. Ihid, 

26. The statu^ 18(Mf, requiring th^-t persons accused of criminal offences 
shall not be set at libecty for irregularity in the warrant, or on account of 
imperfection in the, verdict,. applies *o all criminal prosecutions, whether for 
offences capital or otherv^jise. , State v. Brown, 4 P. 410. 

27. Cases exist in which a minor, offence may be discharged by an ac- 
quittal on an indictment for a greater 0De,^but they are when the jury trying the 
cause coujd lawfully l^ve returned a verdict for the lesser crime. Thus, an 
acquittal for piurder woiildbar an indictment for manslaughter: — so, of a bur- 
glary, where fhe same indictment contained a count for larceny. 

' > ' . . State V. Standefer, 5 P. 523. 

28v The dispharge of a jury for no better cause than that the jury was not 
agreed, is irregular and unwarranted by law, and will be equivalent to an 
' ■ apqoittal.* , . ? Ned.y, State, 7 P. 187. 

29.' The provisipn in the bill of rights is declaratory of the common law, 
and in ^Jngland it has never been decided to exj;end further than to cases of 
acquittal and conviction. Ibid, 

30. When by reversal of judgment prisoner can be placed in the sanie po- 
sition which he occupied when the error was^ committed, it seems that it 
might be considered that his life had nev^r been in danger, and that he 
might, be subjected to a new trial. ■ . Ibid. 

• 31. . It is not error th^tt in prosecution for offences, assistant counsel is as- 
• signed to the State. Sheltm v. State^ 1 S. & P. 208. 

32. When a verdict of guilty is rendered} aind the court, adjourns without 
^givij^g judgment, a succeeding judge has powe^ to render the judgment, 
which the first should have given. Chiles v State, 4 P. 107. 



III. Change of Venue. 

33. A change of venue having been ordered on motion of the prisoner by 
his counsel; the judgment will not be arrested because the reasons for the 
order B.ve not set forth in the record. State v. McLendo9i, 1 S. 195. 

34. Upon a change of venue, the court to which the case is removed is 
bound to presume all things regular before the change, as the existence of a 
good caption to the indictment ; and it devc^lves upon the prisoner to show 
any fatal irregularity : — -so it is presumable that the record has been duly 
transmitted and delivered. State v. Williams, 3 S. 454. 

35. The statute 1819 suspended the statute 1818 upon the same subject, 
and courts have no authority to order a change of venue, after the first trial 
term. ' Imierarity v. Hitchcoek, 3 S. & P. 9. 



* Note. — -In this case the jury returned that they had been empannelled forty-eighrhours^ 
and had been out considering their verdict thirty-six hours, upon which they ^ere discharged, 
and the prisoner remanded, it appearing to the satisfaction of the court that they could not 
agree. 

11 
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IV. Venire Facias, and its Service upon the Prisoner. 

36. In computing the time of delivering the list to the prisoner, the day of 
trial and the day of delivery must both be excluded. 

State V. McLoidon, 1 S. 195. 

37. Upon a change of venue, after a transmission of the original papers 
and transcript of orders, &c., to another county, a copy of the venire facias, 
certified by the clerk of the court which ordered the change, cannot be re- 
ceived as part of the record. State v. Williams, 3 S. 454. 

38. But after plea of the general issue, no objection reaching the venire 
facias can be made, and therefore the want of one is no error. 1 hid. 

39. Writ of venire facias by which a grand jury is summoned, is not void 
for the want of seal of office of the clerk who issues it. 

ikfa^er V. State, 1 P. 265. 



V. JPleading and Evidence. 

40. The permission to withdraw the plea of the general issue to plead in 
abatement or demur, is discretionary with the court even in criminal cases. 

State V. Williams 3 S. 454. 

41. Under an indictment charging an assault on the 10th, evidence is ad- 
missible of assault on the 3d and 4th of same month. 

SMtan V. State, 1 S. & P. 208. 

42. A substantial rnisnomer, either in the christian or sur-name, is good on 
plea in abatement, Lynes v. State, 5 P. 236. 

43. A defendant cannot be compelled to select and rely upon one of seve- 
ral pleas submitted by him, for although the statute authorizing the filing of 
several pleas, does not include criminal cases, yet the right thus to plead ex* 
ists at common law. Ihid. 

44. An admission by the accused is strong evidence of guilt, but it is not 
conclusive ; he may show that it originated in mistake, or explain it away by 
circumstances— a confession, unless it be an admission by plea, is merely 
evidence to be determined by a jury. State v. Welch, 7 P. 463, 



VI. Of Appeals and Points Referred, 

45. Not necessary that prisoner should be present at the trial in the su- 
preme court. Phleming v. State, A. R. 42. 

46. Appesd will not lie to the supreme court in criminal cases. The stat- 
utes of the state have pointed out but one way to bring up such cases; and that 
is after final judgment in the circuit court, by reference of questions novel and 
difl[icult in the law. Humphrey, a slave, v. State, A. R, 64» 

37. There must be a final judgment, or supreme court will not entertain 
jurisdiction of the points referred. State v. Sampson Sf Rice, A. R. 266, 

48. In criminal cases upon points referred to supreme court as novel and 
difficult, it is not correct practice for defendant to assign error in the record, 
as the court will confine itself to the points, and will not award a certiorari 
to bring up other parts of the record. . State v Shelton, 3 S. 343. 

49. The statute of 1820, providing for the reference of points " novel and 
difficult," excludes cases of misdemeanors, and would seem to be confined to 



» 
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cases of felony and treason. In all other cases the parties have a right to the 
writ of error. GaUalian v. State, 2 S. & P. 379. 

50. No particular mode is required in referring points novel and difficult, 
provided it appears clearly by the record, that the reference has been made 
by the court, nor is it necessary that they should be certified under the hand 
of the judge. Prince v. State 3 S. & P. 253. ) 

Ned V. State, 7 P. 187. ) 

51. The power of referring novel questions of law to the supreme court 
is discretionary witli the court below, and the supreme court in their adjudi- 
cation, will look alone to the point referred. 

Holland et al. v. State, 3 P. 292. 

52. When at one term a decision of the court is made on demurrer to a 
plea in abatement against a defendant in a prosecution ; a judge at a subse- 
quent term has no authority to review the propriety of that decision, and re- 
fer the question as novel and difficult. Liyties v. State, 3 P. 348. 

53* That an order of the court below transferring a case to supreme 
court, sets out that the questions raised are rwvel and difficult to the comisel, 
will not authorize this court to refuse jurisdiction. 

State V. Greenwood, 5 P. 474. 

54. The legislature having omitted to prescribe the regulations by which 
the ordinary constitutional power of the supreme court over subordinate 
jurisdictions is to be exercised in criminal cases, the court must resort to 
such writs as are known to the law — such as the Avrit of error, which is con- 
sidered at cohimon law, as grantable in all cases ex dehito jtcsticioi, except in 
treason and felony. Lynes v. State, 5 P. 236. 

b5. That an inferior court in referring a question, suspends its judgment 
beyond forty days directed by statute 1834, is not error, the statute being only 
directory. Charles a Slave v. State, 3 S.440. 



VII. Trial of Slaves, 

^Q, By the statute 1821, the County Court is the proper tribunal for the 
trial of slaves for capital offences. Humphrey v. State, A. R. 64. 

57. Indictment against a slavx3, charging him with the murder of his mas- 
ter, but^not averring that the master was a free person, not within the sta- 
tute 1814. State V, Moses, A. R. 393. 

58. Slave maybe punished by whipping and branding for man-slaughter. 

State V, Peter, 1 S. 58. 



VIII. Assault and Battery; Assault with Intent to Kill, 

59. On an indictment, the defendant may prove the pendency of a civil 
action for the same assault in mitigation of damages. 

State V. Aubrey, 1 S. 399. 

60. The imprisonment under the statute 1807, for assault with intent to 
kill, is not to be assessed and determined by a jury, but by the court. 

Hawkins Y, State, 3 S. & P. 63. 

61. Under the statute, an indictment for assault with intent to kill, charg- 
ing the offence vl^ felonious is not bad though the act amount only to a mis- 
demeanor. State V. Stedman, 7 P. 495. 

62. Under such an indictment, defendant may be convicted of a simple 
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IX. Murder aiul Manslaughter, 

63. On a trial for murder, evidence of the good or bad character of the 
deceased is not admissible, except in cases where the killing is attended by 
circumstances creating a doubt as to its true character: as, when it appears, 
that the slayor has been actuated in the commission of the offence by the 
spirit of self-defence, or by some other fact that would excuse the deed. So 
the rejection of such evidence is not error, when the record does not show a. 
case to warrant its admission. Queeksherry v. State, 3 S. & P. 308. 

64. The sixth article of the constitution, in relation to the killing or dis- 
memberment of a ^ve, was not intended to create a new offence — and, 
therefore, an indictment charging only in the words of the constitution, "ma- 
licious killing of a slave" held not to be sufficient. 

State V. Coleman, 5 P. 32. 

65. One may aid and abet in the commission of manslaughter and be pu- 
nished accordingly. Ibid, 

66. Under an indictment, charging an aiding and abetting of a murder, the 
prisoner may be convicted of manslaughter. Ibid. 

67. If defendant made first assault with a pistol, and the prosecutor re- 
treated and picked up a stone to defend himself, large enough if used to 
occasion death, and while stooping he was shot by defendant — ^if death en- 
sues, this is murder. State v. Stedman, 7 P. 495. 



X. Mayhem, 

68. When a statute adopts a common law offence, all the common law 
requirements in defining the offence should be followed in the mdictment; but 
when a statute describes an act as a crime or misdemeanor of a particular 
grade, the indictment need not state the legal conclusion, that a particular act 
amounts to such crime, &c. State v. Absence, 4 P. 397. 

69. Thus on an indictment for a mayhem, it is not essential to charge the 
offence as having been committed feloniously. Ibid, 

70. One indicted as principal in the second degree, may be guilty of the 
offence of beating, perpetrated by the principal in the first degree, without 
being guilty of the mayhem. So the charge of the court, that if a princi- 
pal in tlie first degree is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight, the latter would also be guilty of 
mayhem, is too broad. Ibid, 



XI. Rebellion. 

71. Under the Statute 1812 — "aiding and assisting a slave" is one offence: 
"to be in anywise concerned with a slave," is another — and each category 
is susceptible of a subdivision. To render one guilty of the first — ^it would 
be necessary that rebellion or conspiracy should be meditated by a slave, 
but it is immaterial whether it originates with a free person or slave. 

State V. McDonald, 4 P. 449. 

72. To make a free person guilty of advising, plotting or consulting with 
a slave for the purpose of eticouraging any insurrection or rebellion under 
that statute, there must be proof of an actual or meditated rebellion by a 
.slave. Ibid, 
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73. That advising, plotting or consulting, for the purpose of encouraging, 
exciting, aiding, or assisting an insurrection or rebellion, constitute treason, 
in other countiies — which offence, is recognized under a peculiar definition, 
in the constitution of the United States, and of this State does not preclude 
the Legislature from denouncing these acts as a distinct offence, punishable 
capitaUy. JUd, 



XII. Arson. 



74. When A, being in possession of a house on public land, under a lease 
from B, who (previously, by a verbal contract, had sold the possessary right 
in the premises to C, without A's knowledge,) ejected C, who had entered 
and burnt the house. This was held not to be arson. 

Sullivan v. State, 5 S. & P. 175. 



XIII. Negro Stealing. 

75. This offence is not embraced in the provisions of the statute 1807, 
limiting the prosecution of certain offences to one year. 

Prime v. State, 3 S. & P. 253. 

76. Indictments framed under statutes, must conform strictly to the words 
of the enactment. Thus under the statute for stealing slaves, the omission 
of an allegation, that they were stolen out of and from the possessimi of the 
master or overseer — ^held bad. State v. Brmmi, 4 P. 410. 



XIV. Larceny. 

11. A person who steals property in another State and brings it into this, 
is liable to be indicted under the statute, providing for such an act. Such a 
statute is constitutional. Sta^ v. Sears, 3 S. 123. 

78. At common law — a chose in action is not the subject of a larceny — 
and under the statute making "promissory notes" the subject oflarceny, an 
indictment for larceny of "bank notes," is not sustainable. 

Gulp V. State, 1 P. 33. 

79. An indictment for larceny of " bills of credit," on the United States 
bank cannot be sustained, where the amounts of the bills were less than is 
warranted by their charter. Ihid. 

80. A count chacgping generally the larceny of "bills of credit" is bad; 
the state having no authority to issue such choses of action. Ihid. 

81. Indictment charging the larceny of promissory notes, omission to 
charjge the value of the notes, is. a material defect. 

WUson V. State, IP. 118. 

82. An indictment for larceny will not lie, if it appear that the articles 
alledged to have been stolen, have been transferred so as to create any trust, 
lighter property; and this is a question to be tried by the jury. Ihid. 

83. The description of the amount of notes, is not tantamount to an aver- 
ment of their value, nor a compliance with the rule, "that indictments for 
larceny must state the value of the articles." Ihid. 

^^ Bonds, notes, &c, to be the subject oflarceny, must be at the time of 
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taking, legally valid and subsisting securities for the payment of money or 
some specific article of value. Ibid. 

85. False pretences or artifices to obtain another's property, with a felo- 
nious intent, will constitute larceny, provided it does not appear that a tem- 
porary transfer of possession was extended to the party. Ihid, 



XV. Marking Hogs. 

86. It is not an indictable offence to mark hogs without the owners con- 
sent, as the statute' ISll, has given a remedy by debt, for penalty, 

Reagh V. opann, 3 S. 100. 



XVI. Cwispirttcy, 

87. A confederacy to do an unlawful act, to the injury of another, is suf- 
ficient to sustain an indictment for a conspiracy: it is not necessary that the 
act be put into execution. State v. Cawood, 2 S. 360. 

88. And such offence is punishable by fine and imprisonment, as a mis- 
demeanor. Ibid, 



XVII. Retailing imthout License, 

89. On an indictment, a permission of a city corporation will not protect 
defendant. Davis v. State, 4 S. & P 83, 

90. An iadictment using the general words of the statute, charging the 
retailing of "spiritous liquors," held deficient as the statute had used par- 
ticular terms. State v. Raiford^ 7 P. 10. 



XVIII. Ga7ning, 

91. An indictment under the statute 1828, for playing at cards is suffi- 
cient without setting out that it was a game at cards. 

Holland v. State, 3 P. 292. > 
Coggins v. State, 7 P. 263. ) 

92. An indictment may be sustained under the statute 18S6, prohibiting 
gaming on "one's premises," charging a person with permitting gaming to 
be exhibited in his house. And when it is ailed ged to have been exhibited 
at • , in a certain county, the place is sufficiently described. 

Gary v. State, 4 P. 186. 

93. Two or more persons may be indicted jointly for keeping a gaming 
house; and, under such an indictment, one may be convicted and the other 
acquitted. Ibid, 

94. Nor is it available in error, tjiat the jury assessed a less fine than is 
prescribed by the statute. Ihid„ • 
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95, An indictment for playing at cards, under the statute, need not aver 
that the game was played with any other ^person, 

Coggins V. State, 7 P. 263. 

96. The placing of money or its representative on the gaming table, is a 
sufficient offer to bet; and, if no objection is made by the player or owner of 
the table or bank, it is an acceptance of the offer and the offence against the 
statute is complete, although circumstances may prevent the playmg out of 
the game and the stake be neither lost or won. 

State v. Welch, 7 P. 463. 

See Abatement, Constitutional Law. Duelling. Errors ^ Appeals. Jury ^ 
Jurors. Master ^ Slave. Points Referred. Recognizance. 



COURTESY. 



1. A previous peaceable possession, under claim of title, though for less 
than 20 years, when there has been no abandonment, is prima facie sufficient 
evidence of an estate of inheritance in the wife, so as to sustain a claim of 
courtesy by the husband. Smoot ^ Nicholson v. Lecatt, 1 S, 590. > 

Rochon V. Lecattf 1 S. 609. | 

2. A decree of divorce, a mensa et thon, pronounced against the husband, 
does not bar him the right of courtesy. Ibid. 

3. An anti-nuptial agreement, whereby the husband relinquished all right 
to the property in question, and agreed the wife should retain it to her own 
use, adjudged not to bar the right of courtesy ; nor would an injunction grant- 
ed on said agreement, in the life-time of the wife, prohibiting the husband 
from intermeddling with her property. Ibid. \ 

2 S. 429, same case. / 

4. A plaintiff claiming as tenant by the courtesy, may recover possession 
of the premises in the ordinary form of an action of trespass to try title. 

Rochon V. Jjecatt, 2 S. 429, 



CUSTOM AND USAGE. 



. 1. A custom among navigators of steamboats on a river to preserve parti- 
cular situations in ascending and descending, would seem salutary and reason- 
able, and such custom would bind navigators to its observance, and a failure 
to do so would be at the peril of the owners. 

Jones et al. v. Pitcher ^ Co., 3 S. & P. 136. 

2. The custom of merchants and others in Alabama, is recognized as a part 
of the law when it is offered to prove what was the intention of parties to a 
contract. Sampson 8f Lindsay v. Gazzam, 6 P. 123. 

Ezell. V. Miller, 6 P. 307. 
Ezell. V. English. 6 P. 311. 

3. If by the usage or practice of one class of a community,words are used 
in a different sense from their acceptation among others not engaged in the 
same pursuit, their language ought not to be interpreted by a rule not within 
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their contemplation at the time of making the contmct-HJius parol proof is 
admissible to show that the words " dtogers of the river" in a bill of lading, 
are by the usage and custom of merchants, understood to include other casu- 
alties than those arising from the element of water. 

Ihid. 



DAMAGES. 



1. Ten per cent damages to be adjudged in all cases on judgment affirmed 
on writ of error, or appeal taken since act of 1820. 

Heart v. Judson, A. R. 135. ■ 

2. Fifteen per cent damages, statute 1822, to be allowed by circuit court 
on affirming judgment of county court. 

Otey, admW v. Rives, A. R. 401, 

BisJiop V. Cox ^ Nolle, A. R. 204. 

See also Ward et al. v. Alexander Sf Belts, 1 S. 382. 

3. Damages for mesne profits may be recovered in an action of trespass to 
try title, as well as the possession. White v. St» Guirons, A. R. 331. 

4. For an injury done to the person, smart money, or exemplary damages 
may be given. Rhodes v. Roberts, 1 S. 145. 

5. Action by indorsee v, indorser, the true consideration of the indorse- 
ment is the measure of damages, and may be inquired into. 

Cook V. Cockerel, 1 S. 475. 

6. In trespass for assault and battery, the defendant may prove in mitiga- 
tion of damages^ that the plaintiff consented to be whipt. 

Hogan v. Austin, 1 S, 476. 

7. Damages given on the affirmance of a judgment in the circuit and su- 
preme courts, bear interest until paid. 

Sanders 8f Femaick v. Rives, 3 S, 109. 

8. Upon contract to use certain cotton presses for compressing cotton, when 
the consideration money was paid, and the contract afterwards violated, the 
damages are to be estimated by the amount of injury ^stained ; the conside- 
ration money is not the criterion. Terry v, JSslava, 1 P. 273. 

9. A judgment cannot be reversed for excessive damages when it corres- 
ponds with the verdict, and there is nothing in the record conclusively show- 
ing that the verdict is unjust or illegal. 

Moore v. Coolidge, 1 P. 280. 

See Certiorari — Detinue — Sheriff- — Trespass and Ejectment — Trover, 



DEBT. 



1. Debt lies on a promissory note to pay a sum of money on a day certain; 
or, on demand, to pay the amount in merchandize— and it is not necessary on 
such action, to aver a demand for, and refusal to pay in merchandize. 

Henry v. Gamble 4* Whitlow, A, R. 15. 



* ^ 
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2. Debtlteion a contract under sesat jtbr pajment of a sum certain at a fixed 
time, **whiflh.may be discharged in cotton. The obligee had only a right to 
demand the money. Bradford et al. v. James Stewart, A. R, 44. 

3. The bearer o£ a sealed note payable to T or bearer, cannot maintain 
debt on it. Howell 8f Smith v. Hallet, A. R. 102. 

4. Debt on note, the writ should claim the specific sum due, and the in- 
terest claimed under damages, Butler v. Idm^erick, A. R. 115. 

5,» Debt will not lie by indorsee v, indorser, as the undertaking is collateral 
and contingent, WhitiTig v. King, A. R. 122. 

6. Debt against one of Several obligors — it is not necessary to aver that the 
. others failed to pay. Clay v. Drake, A. R. 164. 

7. Debt lies on a note to pay money which may be discharged in cotton. 

Bradford v. Stewart, A. R. 44. > 
Lane v. Kirkman, A. R. 411. J 

8. In- debt, the pleadings must be consistent, and show a certain sum due 
with sufficient precision and certainty to enable the court to render judgment, 
on denmrrer. McKennie ^r Bentiock v, Connm, 1 S. 162. 

^. In debt, on record of a judgment in another State, payment, and ac- 
cord and satisfaction are good pleas. Hardvnek v. Ki?ig, 1 S. 312. 

iO, Debt lies in this State against an executor for a legacy, and in such 
action the legacy being in his hands*, he is liable de honis propriis, 

Petigrew v. Fetigrew, 1 S. 580. 

11. When judgment is on demurrer, default, or nil dicit, it is final. 

Ibid. 

12. In debt on record from a sister State, under the issue of 9itd tiel record, 
if a duly certified exemplification is produced, of a judgment valid in the state 
where rendered, though not founded on personal service — judgment must 
be given for plaintiff. Hunt Sf Gondry v. Mayfield, 2 S. 124. 

13. In such action md tid record is the only general issue, but is not the 
only plea that may be pleaded. Ibid. 

14. In debt, on record from a sister State, a plea alledging that such judg- 
ment was entered of record by a deputy clerk, fraudulenfly, and by reason of 
a combinadon with plaintiff, is bad on demurrer, and may be stricken out on 
motion. Lticas v. Copdand, 2 S. 151. 

15. In debt on bond, it is sufficient if breaches are assigned in the replica- 
lion, audit is not error that the declaration is- on the penalty only, the statute 
of 9, William III. did not alter the practice in this particular* 

Davis v, Dickson, 2 S. 370. 

16. The action of debt will lie upon the decree or order of the county 
court, directing a sum of money to be paid by an administrator, which doe« 
not appear upon inspection to be void. 

Morrismi, adm^r, v. Morrison, 3 S. 444. 

17. The action of debt is maintainable in this State, on a decree in chancery 
lor the payment of money rendered in another State. 

Greene v. Foley, 2 S. & P. 441. 

18. And in such action, when the decree adjudged the rate of interest, 
judgment may be given therefor without the intervention of a jury. 

Ibid, 

19. Debt may be sustained joimtly against a sheriff and his sureties upon 
his official bond, for a failure to pay over money collected by him, without 
first establishing the liability and default of the sheriff by a seperate suit, and 
it is a sufficient assignment of breach to aver a general receipt of the entire 
amount collected. GovW.for use v. White, et al. 4 S, &> P, 441. 

20. The action of debt lies against the maker of a note by the bearer. 

CairrcU v. Meeks, 3 P. 228. 

12 
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21. The action of debt is a proper remedy on a bond conditioned for the per- 
formance of covenants. WcUkins, et al, v, Ocheltree, et 0^.-5 P. 395' 

22. The 1st section, statute 1824 "regulating proceedings on penal 
bonds " is almost a literal transcript of the 8th section of 8 & 9, Wm. 3. — 
The decisions made under the latter, must control the construefeion of the 
former, and these have determined that such bonds may still be sued on in 
an action of debt. Ilnd, 

See BaUmejit — Judgment^- Verdict. 



DEBTOR AND CREDITOR. 



1. A debtor who secured a debt by a deed of trust, on a defect in the deed 
being discovered, confessed judgment to the creditor, under which the pro- 
perty was afterwards sold — ^held to be no fraud on the other creditors. 

McBroom v. Turner Sf Rives, 1 S. 72. 

2. A deed of assignment by a debtor of all his effects for the benefit of all 
his creditors, is not void on account of the debt and property not being par- 
ticularly described apd specified. 

Robinson v. Rapely ^ Smith surs, 2 S. 86. 

3. Such deed will be operative against an attaching creditor here, though 
made in New York. Ibid^ 

4. A debtor has a full right to prefer some creditors to the exclusion of 
others, and may lawfully stipulate that those who accept of the property con- 
veyed, shall release him, the contract being voluntary. Ibid, 

5. The insolvency of the debtor does not vary these rules, no bankrupt law 
being here in existence. Ibid, 

6. Chancery will lend its aid to a creditor to pursue an equitable fund for 
the satisfaction of his debt, provided he cannot obtain satisfaction at law, and 
when such creditor has subjected the lund by reason of his superior dili- 
gence, he will be entitled to retain it exclusively towards the satisfaction of 
his debt; and the creditor who first applies to chancery is entitled to the pre- 
ference. LucaSf et al, v. Atwood, 2 S. 378. 

7. A conveyance with intention to hinder or delay creditors in the collec- 
tion of their debts, is void as against them, although on valuable considera- 
tion. Bowma7t, et al, v. Dravghan, exW, 3 S. 243. 

8. A justice of the peace who receives money in his official capacity, can- 
not retain it for a debt due him individually. 

Premttfor Johnson v. Marsh, 1 S. & P. 17. 

9. Though a debtor in failing circumstances may prefer one creditor to 
another in a deed of assignment, yet if he reserve any benefit to himself, the 
wholie deed will be declared firaudulent and void, and the preferred creditors 
will take nothing thereby. Richardson v. Hazard 1 S. & P. 139. 

10. The creditor first in point of time in pursuing legal means to obtain 
payment of his debt, his lien in equity will be extended back to the time when 
nis legal remedy failed. But this principle is not to be so construed as to 
prevent a debtor from preferring one b<maJidecYed:itov to another. 

Eaton v» Patterson Sf Hhichrfian, 2 S. & P. 9. 

11. When the note of a stranger is received by a creditor from his debtor, 
as collateral security for a debt, the creditor is not bound to notify the debtor 
of a proposition of the stranger to discharge the note in property, though by 
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& failure to receive such property, the amount of the note is ultimately 
lost. Rives' i^ Mather v. M' Lesley Sf Hagan, 5 S. & P. 330. 

12. It is competent for defendant to show that an instrument assigned as 
collateral security for a pre-existing debt, was good and available in the hands 
of the plaintiff at the time of the assignment, and afterwards. 

TroUer v. Crocket, 2 P. 401. 

13. A holder of such collateral paper is not bound fiast to sue thereon, or 
to offer to return the same, in order to maintain an action on the original 
debt or consideration ; but if he be guilty of laches, he will loose his right to 
recover on the original debt. Ibid. 

14. When a debtor in insolvent circumstances, against whom a suit was 
pending for a large amount, had his property sold under a deed of trust ; and 
the property was purchased by his friends and delivered to him, and by 
the debtor, delivered to his son, who was of limited means, and then by 
him taken to another State — it 'was held there being no proof that the sale 
to the son was bona fide, that the transaction was fraudulent as agamst the su* 
ing creditor, and chancery would decree the proceeds uf the property to pay 
the judgment of the creditor. 

Overton, ex^r. v. exW Morris, 3 P. 249. 

15. The insolvency of a debtor can only be established by an exhaustion 
of all the means supplied by law agamst the purse of a debtor, and the in- 
solvency of a party will not be presumed on the bare return of nuUa bona to 
^ fi fa issued agamst his effects. Troller v. Crocket, 7 P. 166. 

16. Under the statute 1811, debt lies to recover the penalty for marking 
hogs without consent of the owner. Reagh v. Spaim, 3 S. 100. 
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1. A deed of land is good though not attested or recorded, and may, by 
proof aliunde of sealing and delivery, be read in evidence. 

Robertson (f Barnwell v. Kennedy ^ Kitchen, 1 S. 245. 

2. Deed of assignment by a debtor of all his effects for the benefit of his 
creditors, is not void because the debts and property are not specifically descri- 
bed and set forth. Robinson v. Raplye 4r Smith, surs, 2 S. 86. 

3. And such a deed will operate against an attaching creditor in this State, 
although made in another State, if preferred in time. Ibid. 

4. A voluntary settlement in favor of children, set aside £^s fraudulent as 
against existing creditors, the grantor being largely indebted at the time of 
conveyance. Cato v. Easley, 2 S. 214. 

5. The absence of the positive assent of any of the creditors to a deed of 
'« assi^ment, does not invalidate it when the deed is absolute of all the effects 

of the debtor, for the benefit of all the creditors, unconditionally. 

Pope V. Brandon, et al. 2 S. 401. 

6. Inadequacy of consideration to invalidate a deed, must be gross. 

Ibid, 

f 7. Deed not necessary to be recorded if made bona fide and for a valua- 

ble consideration as against creditors, and such deed is good against a pur- 
chaser at sheriff sale with notice. Avent v. Read, 2 S, 488. 

8. A deed of trust regularly executed and recorded for the benefit of a 
creditor, will not be rendered mvalid for the want of the signature of a trus- 
tee merely. Dewoody v. Hubbard, 1 S. & P. 9. 
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9. To render a deed valid and operative, there must be a delivery to th^ 
grantee, or some one for his use, or a delivery into the proper recording office. 

Frkbe, et ux. v. M'Carty,! S. & P. 56. 

10. A deed to A B and C, who had become securities on a writ of error 
bond conditioned for the payment of the judgment in the event of its affir- 
mance—held not to be made alone for the indemnity of the three securities, 
but that it went genwally to the payment of the judgment. • J bid. 

11. A freehold of lands to take effect vafiUurOy may be conveyed upon con- " 
dition of natural love atid affection, without livery of seisin when the deed 
reserves to the grantor a life estate in the premises, and such reservation will 
be construed into a covenant to stand seized to the use of the grantor. ^ 

Hawkins, et at, v. Coulter, 2 P. 463. 

12. Under the statute 1812, a limitation of real estate by deed to a suc- 
cession of donees, will not be deemed valid in securing such estate without 
the adoption of the terms prescribed by it ; and when a deed contains no 
clause adopting the terms of the statute and the limitations there prescribed, 
the donee takes an absolute estate in fee simple. . Ibid. 

13. A deed- to B, and the legal " heirs of his body forever," creates an 
estate tail in B, and is embraced within the statute 1812. Ibid. 

14. That part of the ordinance, for the government of the territory of the 
United States, which authorized estates to be conveyed by deeds of release, 
or bargain and sale, attested by two witnesses, was repealed in this State 
by implication, by the act of 1803, which makes a deed acknowledged and 
certified, according to its provisions, as valid as if attested by witnesses. 

Wiswall V. Ross ^ Earle, 4 P. 321, 

15. The statute 1812, which prescribes the method in which the pro- 
bate of deeds may be taken, sets out a form which in substance must be 
pursued; and a deviation from the mode prescribed in the act, is ground of 
error. The essentials of a probate required by this statute, are that tha 
witness should swear to the subscription of all the parties, setting out their 
names; that the witnesses subscribed in the presence of the pnncipals in 
the deed, and in the presence of each other, and on the day and year named 
in the deed. Fij?ps v. McGehee, 5 P. 413. 

16. And when a probate of a deed only set forth, that a subscribing wit- 
ness appeared and made oath, that he saw "the same" signed, sealed and 
delivered, for the purposes therein mentioned, and that B & H signed the 
same, at the time said deed was executed, as witnesses — ^held defective, as 
not complying with the statute 1812. Ibid^ 

17. The certificate of a judicial officer or clerk of a court, of the acknow* 
lodgment or proof of a deed, need not be under seal; and the hand writing 
of the judge or clerk taking the acknowledgment, may be proved in open 
court by any witness acquainted with it. 

Powers V. Bryant, adm. 7 P. 9. 

18. The county court acting officially has no authority to take an acknow- 
ledgment of a deed. Munn if G-riffin v. Letcis, 2 P. 24. 

See County Court — Pedtor a/hd Creditor — Evidence — Lex Loci — STieriff, . 
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DESCENT AND DISTRIBUTION.- 



X. Under the statute of distnbuti«ii9,lhe descendants of J)rotliers and sisters 
as to all other kindredy occupy the situation of their respective parents. 

HitcJicock, et al. v. Smithy 3 S. & P. 29. 

2. So the children of. a deceased brother or sister of the whole blood, are 
to be preferred to brothers and sisters of the half blood. Ibid. 

, 3. See^bill filed by distiibutee, for his distributive share, to compel dis- 
tribution. Draughan v. French, 4 P. 352. > 

Clierry ^ Bdl v. Beecher, 5 S. & P.133. ) 

4. A decree ascertaining the amount of a distributive share in an estate 
and giving judgment thereon, cannot be entered nunc pro tunc, upon the pro- 
ceedings had on final settlement of an estate, previous to the passage of sta- 
tute 1832. BldcJcweU ex'r. v. Meneese, 5 S. & P. 397. 

5. Judgment against executors for a legacy or distributive share of a 
feme covert, in an estate, rendered on proceedings in the name of the hus- 
band alone, is erroneous. Ibid. 

6. When an estate has passed into the hands of heirs and distributees, 
Chancery will not lend its aid to inforce a debt due by the estate, where the 
representative has committed a devastavit, until the ordinary legal remedies 
have been employed unsuccessfully against the representative and his secu- 
rities. Pyke V. Searcey, et cd. iV, 52. 

7. Cases may present themselves, when Uie Orphans' Court would pass 
on the accounts oi an executor, and yet have no power to order a distribu- . 
tion. Portis v. Creagh, 4 P. 332. 

8. The representative of an administrator is liable directly, to a creditor 
or distributee for assets ol an estate, wasted or converted by him. 

Dratigkan v. French, adm. 4 P. 352. 

9. The power given by statute to the County and Orphans' Court, over 
the distribution of an intestate's estate, does not divest Chancery of jurisdic- 
tion. Dobbs et al, v. Distribvtees of Cockerham 2 P. 328. 

See Chancery — CitcUion — County Sf Orphans^ Court. 



DETINUE. 

lO^t When a slave is hired until demanded, a special demand is neces- 
sary to maintain this action. G^ice v. Jones, adm. 1 S. 254. 

11. Detinue cannot be maintained, unless the plaintiifhas the entire in- 
terest in the chattel sued for. Bell Sfivife v. Hogan, 1 S. 536. 

12. In detinue against one sued individually, it is no defence that the de- 
fendant is an administrator, and that jthe conversion was by him only as such 
and jointly with a co-adrainistrator, who is not sued. 

Smith V. Wiggins, 3 S. 221. 

13. The jury are to determine the value of the property and when it was 
not proven; to sustain their verdict, it was held they might lawfu% have 
dmwn the inference of the value from proof of tlie hire. Ibid. 



a- 



94 REVISE, LEGACY AND BEQUESX. 

14. A plea in detinue for slaves, that they had been in defendant's posses- 
sion for four years, in another State, and that by the laws of such State, such 
possession vested a title in the holder — is bad; not being sufficiently definite 
and full. Carpenter v. Jeter, 4 S. & P. 326. 

15. An executor may maintain detinue for the title papers of land 
owned by testator, without a special averment in the declaration of his right 
to sue. Cummim v. Tindall, exW, 4 S. & P. 357. 

16. In detinue for the patents of several tracts of land, the jury should 
assess the value of each patent separately, and an omission to do so is error. 

Ihid, 

17. In detinue by mortgagor of a slave redeemable by the terms of the 
deed at a certain day, the mortgagor may show by parol proof a verbal 
agreement to extend the period of redemption, and an offer to discharge 
the mortgage in pursuance of such extension. 

Derharo v. Leivii,, 5 S. &; P. 91. 

18. In detinue for slaves, it seems that the verdict should be governed by 
the value of the slaves at the time suit is brought or demand made. 

White, et ux. v. Ross, 5 S. & P. 123- 

19. The death of slave during the pendency of the action will not dis- 
charge the judgment,and Chancery would have no power to interpose on this 
ground. Ihid. 

20. May be maintained by trustees for the trust fund. 

Baker v. Washington ^r WaMngtwi, 5 S. & P. 142. 

21. That a party forcibly took property out of possession of plaintiff, can- 
not effect his right to recover, in this form of action. 

Carroll v. PathkUler, 3 P. 280. 

22. Damages for the hire of slave are recoverable from the time of de- 
mand. Ibid, 

23. A bond given by plaintiff, under the statute* 1830, c^ter the levy, is 
good on demurrer, as a common law bond; and the court will not presume 
that a previous bond, in strict compliance with the statute, had been given 
to the clerk: if such had been the case it should have been pleaded. 

Reid v. Brashers, 3 P. 378. 

24. In detinue for recovery of a slave, bought by plamtiffat a constable's 
sale, but which was afterw^ards sold by defendant in execution to the defend- 
ant in detinue; evidence of general notoriety, that the slave had been pur- 
chased at constable's sale by plaintiff, when offered to raise a presumption of 
the knowledge of plaintiff's claim, on the part of defendant in detinue, is not 
admissible. State v. WorthingUniy 7 P. 266. 

25. But in such an action, the bill of sale to the slave, executed by the 
constable to the purchaser is admissible, as conducing to prove a title in the 
plaintiff, and the fact of the sale: and it is not necessary, for the introduction 
of such evidence, to show that a judgment and execution had been obtained 
against defendant in execution. Ihid. 



DEVISE, LEGACY AND BEQUEST. 



1. In this State a legacy may be recovered of an executor by an action at 
law, though the most appropriate remedy is in chancery. 

Pettigrew v. PeUigrew, 1 S. 580. 
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2. A devise to certain heirs, and iUso to the heirs of one deceasedf **to he 
rqtudly divided among each,^* vests in the latter only one share. 

Bilingslea v. Ahercronibie^ 2 S. & P. 24. 

3. Devise of two quarter sections of land to a daughter ; the land pur- 
chased from the United States, and purchase money paid — ^held that the 
court of chancery would compel executor to pay the balance due United 
States, and perfect the daughter's title, it appearing that her share would 
only equal the legacies given off by said will to the other daughters. 

Greene, et ux. v. Moore, ex'r. 1 S. & P. 212. 

4. Devise to daughter of certain slaves during her natural life, and if she 
should leave heirs of her body, then to such heirs forever. But on failure of 
such heirs, to be divided among the four children of testator. The remain- 
der is good and not too remote. Bell ^T TVife v. Hogan, 1 S. 536. 

5. when slaves by will were lent to a daughter during her life, and on fail- 
ure of the heirs of her body, remainder to others; and afterwards before the 
testator's death, the daughter was married, and the slaves go into the pos- 
session of the wife and husband, it appearing by the facts of the case that 
the husband always recognized and admitted the limitation of the right in the 
slaves, he cannot afterwards set it up as a parol gift, and thus defeat the li- 
mitation. Hogan V. BeU, et ah 4 S. & P. 286. 

6. In such devise the interest of the residuarv legatees was assignable in 
their lives, and descendible on their decease to their legal representatives. 

Ibid, 

7. When a testator declared by his will that certain estate should be equal- 
" ' ly divided among his children, and stated that certain amounts received by 

them should be rendered to the estate before being entitled to distribution, 
and among those who had obtained advancements, named his son T, as hav- 
ing in hii life-time received a specified amount — ^it was held that T. D., the 
son of T. and gratidrchUd of the testator, was included in the term ckU' 
dren. Ibid, 

8. As a general rule when a legacy is given to be paid or payable at a fu- 
ture day, the legacy vests— ^and if the legatee dies before the time arrives, 
the interest in the legacy will pass to his personal representative — but when- 
ever time is annexed to the payment of a legacy, and there is no express gift 
of the legacy, the legacy will not vest until the happening of the event, un- 
less it appear from other parts of the will that it was the intention of the tes- 
tator that the legacy should vest immediately. ^ 

Gr^gy «^ ^' V. Beihea, 6 P. 9. 

9. When probate of a will had taken place in 1821, and no application was 
made for setting apart a sum of money for an infant legatee oi a vested le- 
gacy until 1835, and the executor being cited to show cause why a sum 
should not be set apart, failed to appear — ^it was inferred that the estate was 
settled. Ibid. 

10. When a testator gave a wife a life estate in certain negroes, and then 
declared that at her death they were equally to be divided by valuation be- 
tween his two daughters, " or should either of them die without issue, the 
other to get the whole of the negroes and their increase," — ^it was held that 
the two daughters took vested remainders, subject only to the contingency of 
their being alive at the time of the death of the wife. 

McGraw v. .Davenport Sf Wife, 6 P. 319. 

11. The words " die without issue " -when used in a will as a limitation 
over of personal property, not explained or controlled by any other circnm- 
ftance or language indicating a different intention, import an indefmite fail- 
ure of issue and create a perpetuity, which is not permitted; and the effect 
of such limitation, is in law to vest the absolute property in the first taker. — 
But great diversity exists as to the circumstances or language which would be 
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construed to be necessary to confine the limitation over to a dying without 
issue at the death of the first taker. Ihid, 

12. If the distinction first taken in the ^ase of Forth tf. Chapman, (IP. 
Williams, 6G3, ) between real and personal property was true-^but which is 
doubtful — the distinction fails when applied to a mixed bequest of male and 
female negroes, or of female negroes only. , IMd, 

13. The rule in Shelly *s case ( 1 Salk. ) is merely a sacrifice of the parti- 
cular to the general intent of the testator. Ihid, 

14. B bequeathes to his daughters S and A, each eight negroes whidh they 
then possessed , and to his other daughters each alot of negroes, equal in value to* 
those given to S and A, to be allotted to them when they respectively mar- 
ried or came of age — ^held that " equal in value " was referable to the age, 
comliness, and number, &c.of the negroes, and not to the fluctuating or casual 
money value at the time the younger daughters should Ijecome entitled. 

Moore, exW v. Ihidley ^ Wife, 2 S. 170. 

15. When an equal portion of certain slaves are devised to B, a grand- 
soi^when A arrives at J^ age of twenty-one years — ^held that B was enti- 
tleSto his proportion of tfeehire from the time of testator's death. 

Guardian of Christian v. Christian, adrrCr, 3 P. 350. 

16. When a legacy is given generally without appointing the time for its 
payment, it vests immediately upon the testator's death, though it be not de- 
mandable until the expiration of^ the period defined by law after the grant 
of letters testamentary ; and if the legatee die before he is allowed to adopt 
coercive measures with a view to its recovery, his personal representative 
will be entitled to the legacy. 

Marr, ex'r. v. M'CtdLpugh, admW. 6 P. 507. 

17. Legacies, payable after the deatii of a testatCH:, are either vested or 
contingent, and whep the testator annexes time to the payment, only the lega- 
cy will be vested, but if to the gifl itself, it will be contingent. Ibid, 

18. When it appears from the construction of the whole will, that the tes- 
tator intended that the legacy should not vest until the time prescribed for 
the payment; and when the event upon which the payment is directed, is 
uncertain, then the legacy will not be vested upon the maxim dies incertut 
in testamefito co9iditione?nJacit. Ibid, 

19. When a legacy is contingent, no interest will pass to the executor or 
administrator of the legatee, if he die before the period arrive for the legacy 
to vest. Ibzd, 

20. It has been often held that a personal legacy to be paid upon a fu- 
ture uncertain event, with a direction to pay to the legatee die entire inter- 
est accruing in the meantime, sufficiently indicates that it was not the testa- 
tors intention to make the legacy conditional. Ibid, 

21. Yet it has been said that a legacy payble at a future time will not 
vest where less than the whol^^mount of interest is ordered to be paid 
annually, or where it is to be paid out of ajjother fund, or where the legacy 
is given out of real estate. Ibid, 

22. But if from a view of the whole will, it appear that the testator in- 
, tended to make the* interest a subject of bequest until a future period, and 

the principal was then for the first time to be taken out of the residuum of the 
estate and paid to the legatee, the legacy does not vest the gift of the princi- 
pal, and interest is separate and distinct, and the time for the payment of the 
principal is of the essence of the gift.^ Ibid, 

23. When the corptcs of a legacy was given to executors as trustees, with 
a postponement of the payment to an indefinite period, depending upon an 
exercise of their discretion, with the direction that the interest shomd be paid 
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in the meantime, the legacy upon the authority of precedent, as well as upon 
principle, vested in the legatee immediately upon the death of the testator* 

Ibid, 
24. And an administrator does not occupy a more favorable position in 
regard to the payment of. a legacy thus bequeathed, than his intestate did, 
and cannot therefore be allowed to urge an objection to the payment to the 
intestate while living; which would not have been available if made by the 
intestate himself. So when a legatee in his life-time has received the full ' 
amount of such legacy, the discretion of the executor, exercised in the pay- 
ment cannot be impeached by the personal representative of the legatee. 

Ibid* 
See Guardian and Wai'd — WiU. 



DISCONTINUANGE. 



1. A suit is discontinued unless it appear from the record to have been 
continued by the court or by operation of law. 

Kerion v. Bdl, A. R. 98. 

2. After a case had stood open many terms without any proceedings or 
continuances-!— defendant by affidavit continued it ; this was a waiver of the 
discontinuance by operation of law. 

Kennedy v. admW, Jackson, A. R. 137. 

3. When an entry of continuance is omitted in the record, in order to 
sustain a judgment it will be inferred that the case was continued by 
Operation of law. Clemens v. Judson^ A. R, 395. \ 

Mendenhall v. Smithy A. R. 380. ) 

4. When discontinuance is not allowable as to one of several parties, 
there must be an alias and a pluries. 

Kennedy v. Rmsel Sf Pattmj A. R. 77. 

5. If a writ is executed on two, but a plaintiff discontinues as to one and 
takes judgment against the other, no advantage can be taken on error, un- 
less the defendant make the objection below. 

Roberts v. Johnson^ 1 S. 13. 

6. A discontinuance as to one of several joint obligors who has been serv- 
ed, is a discontinuance as to all — aliter, if not served. 

Adkinset al. v. Allen, 130. > 
Smith 6^ Hill V. Cohb, 1 S. 62. ] 
Sadler, et al. v. Houstmi Sf Gillaspie, 5 S. & P. 206. 

7. Discontinuance under statute may be entered in justices court as to par- 
ties'not served with process, and may be entered in the (ircuit court after an 
fiCppeal. Wade et al. v. Robiaismi, 1 S. 423. 

8. On notice issued by State Bank against several defendants, judgment 
may be rendered against one only on whom the notice was served, and no 
discontinuance is necessary as to those not served. 

hyon V. State Bank, 1 S. 442. 

9. Writ against three, service on two, and judgment against the two — this 
is error without a discontinuance as to one "not served. 

Williams et al. v. Lewis, 1 S. 41. 

10. The statute 1818, authorizing discontinuances as to joint defendants, 
returned not found, extends to action against joint indorsers. 

Martin v. Townsmd, 2 S. 329, 

13 
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11. In an action on a certificate of tli6 Portland Town Company, not being 
within the statute of 1818, a discontinuance as to one returned ** not found, " 
is a discontinuance as to all, and such discontinuance is good cause of demur- 
rer. Thompson, v. SaffoJdy et al, 2 S. 494. 

12. When the indorsee of a note sues the maker and indorser jointly im- 
der the statute 1828, defining the liabilities of indorsers— if he discontinue 
as to maker, he not being found, it is a discontinuance as to both. 

Philips V. Jordan, 2 S. 38. 

13. Writ against two, service on one — the plaintiff hajs a right to discon- 
tinue as to the party not served, and proceed against the other, and it is suffi- 
cient if it is stated m the declaration. 

McRae v. McMUlian Sf Foster, 2 S. & P. 143. 

14. In the practice of this State, a dismissal is like a discontinuance, and 
is not attended with the consequences of a retraxit at common law, and 
therefore a plea averring that a former action for the same cause had been 
pending and was dismissed, is not a good plea. 

Bullock V. Perry, 2 S. & P. 320. 

15. When declaration is filed against two defendants, only one of whom 
appears and pleads, and there is a regular continuance against each at every 
term down to the rendition of the verdict and judgment, against both — ^no 
discontinuance can be held to have operated. 

Brooks ^ Bro?m v. Malthie, 4 S. & P. 96. 

16. A discontinuance as to a party not served with process, who is a joint 
contractor in a contract not embraced within the statute 1818, is error ; 
for this act does not embrace the case of a co-defendant to joint contract in 
writing ( not under seal ) for the performance of work and labor. 

Tindall v. Colliris, sur, 2 P. 17. 

17. When A and B being sued before a justice of the peace — A appeared 
and on oath denied the execution of the instrument, and judgment was ren- 
dered against B, who did not appear but carried the case by certiorari into 
the county court — ^held that filing a declaration againt B alone did not create 
a discontinuance. Skinner v. McCarty, 2 P. 19. 

18. When the leading process in a cause against several defendants did 
not appear to have been executed on all, and all seemed from the record to 
have appeared by counsel — ^it was held that the judgment against all was not 
error. Crilbert et al, v. Lane, 3 P. 267. 

19. In proceedings against sheriff for not returning an execution, a discon- 
tinuance as to the sureties who were not served with notice is not necessary, 
and if made does not prejudice the proceedings against the sheriff. 

Hill, Sheriff v. the State Bank, 5 P. 537. 

20. In cases where plaintiff is authorized to discontinue, he may do so as to 
any of the defendants in his declaration, without an order of the court. 

Wheeler, et al. v. BvUard, 6 P. 352. 

21. When several defendants are sued as co-partners, and it is ascertained 
that one of them is not a partner, it is the duty of the court before whom the 
suit is pending to discontinue such suit against such as appear not to be part- 
ners ; and the plaintiff in such case may discontinue at such time as he may 
think expedient, as he is the individual to be' benefitted by the statute. 

IMd, 

22. The statute of this State which authorizes a discontinuance in certain 
cases where defendants are sued jointly, and who are not served with the 
writ, does not require that a declaration shall make a literal disclosure of the 
cause of action, as it may be shewn by the indorsement of the writ, or proof 
given at the trial. Gillaspie, et al, v. Wesson, 7 P. 454. 

23. The rule that a plaintiff cannot discontinue his action against any one 
defendant who has been sued on ajoint contract, has not been adopted in tliis 
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country to the extent which it prevails in EnglancL The rule, however, 
never extended to cases where one or more defendants ar^ discharged by 
matter subsequefU to the contract, as in the case of bankruptcy. So, also, in 
the case of executors, one may be discharged on the plea of plene admims- 
(ravit^^ao on a joint plea of the statute of limitations — one defendant may be 
discharged and a verdict had as to the other. Ivei^ v. Gnmide, 1 P. 545. 

See Recognizance-^Scire Facua — Carporaiion^-^Rrrors and Appeals. 



DIVORCE. 

1. A divorce a mensa et thorOy pronounced against husband, does not bar 
his right of curtesy. Rochon v. Lecatt, 2 S. 429. 

2. Adultery charged in a bill for divorce, while not necessary to be esta- 
blished by direct testimony, should be shown by such facts as would lead to 
the inference as a necessary conclusion,, that it had been committed. 

Richardson v. Richardson, 4 P. 467. 

3. The admission or confession of adultery in an answer, cannot establish 
the adultery, or authorize chancery to decree in reference to it without proof 
of the fact — and thi&applies in both cases of divorce **a vinctdo, " or "a 
?ne?isa et thoroJ^ I hid. 

4. All adulterer cannot resist a sentence of divorce by setting up a deser- 
tion. Ibid. 

5. Chancery will not award costs against a wife who files a bill for divorce, 
though she may be unable to prosecute th^ case to a successful issue, and it 
seems it will direct the husband to pay over to the prochein ami, funds suffi- 
cient to prosecute the suit to a final hearing, and will award the wife alimony 
pendente lite. Ibid. 

See Trespass. 



DOWER. 

1. Certificate of board of commissioners confirming a claim to land under a 
Spanish warrant of survey, is evidence of an estate in which the widow is 
entitled to Dower. Shields v. Lyon^K, R. 278. 

2. The authority given to the circuit and county court in relation to the 
allotment of dower, is not exclusive of die power of chancery to determine 
whether the husband held an estate of which the wife is doVaole. 

Gillespie et al. v. SommervUle, 8 S. ^P. 447. 

3. Although a widow in this state is^to be endowed of lands held by her 
deceased hu^and, both under legal and equitable titles, yet it must be a per- 
fect equity, and the right of dower does not extend to a mere naked equity. 

Ibid. 

4. When a purchase is made of land from the government on the credit 
system, or from commissioners of the town, taking a credit or bond for titk 
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when the purchase money should be paid, and dies without completing pay- 
ment therefor, his widow is not entitled to dower in the lands so purchased. 

Ibid, 

5. The widow of an Indian is not do wable of lands selected by the husband 
under the treaty between the United States and the Creek tribe, of 24th 
March, 1832, and by him conveyed in cpnformity with that treaty to a pur- 
chaser. Chinnubee v. Nicks, 3 P. 362. 

6. Under the operation of the statue of uses, a jointure made expressly in 
lieu of dower, barred the widow of her dower, but a devise or bequest will 
not unless expressly or impliedly so declared in the will, and in such case the 
widow is entitled to her election. ExWs. Green v. Green, 7 P. 19. 

7. When no provision is made for the widow in the will of her husband, 
she may claim dower without any express dissent from the will, and a petition 
for dower is a sufEclent dissent, and is equivalent to an abandonment under 
the will. . Ibid, 

8. The will intended to be remedied by the statute, {Aikins* Digest 13?,) 
was the delay to which a demandant on dower was subjected at common 
law, and not the inadequacy' of the common law remedy ; and as the rights 
of all parties were carefully guarded at common law— so, under the 
statute, it is necessary in the petition or suggestion for the demandant 
to state who are the heirs and tenants of the freehold, and to avoid 
delay she may give them notice to appear and contest the claim; and 
the petition should set forth with reasonable certainty all the facts on 
whicn the claim rests ; and semble, that if Sifter notice, the heirs and terre- 
tenants do not appear, the facts should be spread upon the record, before the 
court will be sufficiently authorized to grant the prayer of the petition. 

Ex^rs of Green v. Green, 7 P. 19. 

9. Notice to executor, that he may contest the claim of demandant, and 
public notice in the gazette, if demandant be herself executrix or administra- 
trix, or there be no tenant in possession, or the person claiming the fee be 
not in reach of process, are also necessary parts of the proceeding; but 
semble the executor is not constituted a defendant to protect the rights of 
those who claim an interest in the freehold, nor can those interested be con- 
cluded by his action or by his failure to act. Ibid, 

10. The executor may show cause against the claim of the demandant to 
the personal estate of the deceased, by making known that the estate is not 
finally settled, or that there are outstanding debts, or by showing any claim 
he might have under the will, or that the land is a term and not a freehold; 
but for any other purpose, he has no right to contest the claim of the widow, 
and will be considered a mere volunteer; nevertheless, where he has been 
cited by process of the court to appear and contest the claim of the widow 
he cannot be amerced in costs. Ibid, 

11. A widow has no dower in lands purchased from the State, when 
partial payment have been made under the equity of the statute 1816, now 
obsolete, endowing widows in lands purchased from the United States, 
under like circumstances. Letvis et ws, v. Moorman, 7 P. 522. 

12. By the statute authorizing the sale of lands granted by Congress, for 
internal improvement, the state cannot enforce its claim for the purchase mo- 
ney — ^but the land is forfeited by failure to pay, and reverts to the State- 
therefore, there rests on the personal representatives of one who has thus 

* purchased and failed to pay, no legal obligation to pay up the remain- 
ing instalments — and a claim for dower cannot rest upon such a payment out 
of the assets of the estate. 1 bid* 

13. When the purchase money has been paid by a vendee to the State 
before his death, the widow is dowable though the tide be not perfected at 
that time. « Ibid^ 
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14. What would be the right of a widow in a case where the husband left 
land on which a sum of money was due, which the executor was under a 
legal obligation to pay, is a question of the gravest import Ihid. 



DUELLING. 



1. Since the statute 1819, giving a challange to fight a duel is not indict- 
able, unless a combat ensues. Smith v. Staie, 1 S. 506. 

2. The statute 1807, punishing the offence of sending a challange is, as 
to that offence, repealed by the statute, 1819. Ihid, 

3. The statute 1826, requiring attorneys to take an oath against duelling 
is unconstitutional. Li the matters of J, i. Dorsey, 7 P. 293, 



DURESS. 



1. When A,. being arrested under legal process on a charge of felony, and 
to procure his discharge, executes a deed to B, and the arrest is not feigned 
and malicious, such deed cannot be avoided upon the ground of duress of 
imprisonment. Hatters exW. v. Greenlee, 1. P. 222. 

2. Every illegal restraint of a man's liberty, is duress of imprisonment; 
and, when the warrant is regular and legal, if it appear that the arrest under 
it, has been procured under a false charge, without probable cause, and as a 
pretext to cover an illegal design, it will be duress. Ihid» 

3. If one be confined legally, maltreatment while under arrest will be 
considered duress of imprisonment, so far as to invalidate any act produced 
by it. Ibi(L 
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ELECTION. 



1. In an action for penalty for voting without legal qualification, the list of 
votes taken as requiped by statute, is the best evidence to show who voted. 

Olivi V. O'Reily, A. R. 410. 

2. The Legislature, after making an election, may at any time, before its 
adjournment, arrest it, and proceed- fai iie.v« Sl^otierii*; ?"- • :!"•,!•- ,* 

• } '; / ' '». ^». '^el:,Medd y.^m. A* Jt. S6. »" » 

3. The original election returns are admissible evidence to prove the true 
number of votes given, although they had been for some days in an exposed 
situation, and altered in some respects, their fairness and alterations being for 
the investigation of a jury. State v. Adams, 2 S. 231. 

4. In a qui tarn action, for voting at an election without legal qualification, 
held: 

I. That the act of voting is not complete until the ballot is put into the 
box, when the name of the voter is also entered on the list kept by the 
clerk. 

II. That no forfeiture is incurred by voting without qualification, unless 
the voter's name be inserted on the list, 

III. That a voter's name entered on the list, is prima Jhcie evidence that 
he voted. 

IV. That such list must be produced in evidence, or its loss or destruc- 
tion accounted for before parol testimony is admissible of the fact of vot- 
ing. Bla^kwcll V. Thompson, 2 S. & P. 348. 



See. Actions in general. 



ERRORS AND APPEALS. 



I. OP THE writ; its issuance; and the PARTIES THERETO. 
II. OF THE CITATION. 

III. OP THE BOND AND SECURITIES THERETO. 

IV. WHEN THE WRIT LIES ; TO WHAT JUDGMENT AND WHAT COURTS ; AND 

IN WHOSE FAVOR. 
V. OF THE ASSIGNMENT OP ERRORS; AND RELEASE OP ERRORS. 
VI. OP THE BILL OP EXCEPTIONS. 
VII. OF THE RECORD. 
VIII. DAMAGES. 



• • 






I. Of the Writ; its Isstumce; and the parties thereto, 

1, Since the passage of the statute 1819, the clerk below has no authority 
to issue the writ of error, and the court will ex-officio, notice the defect. 

Laudv, TattcTson, A.R. 14. 
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2. Where a mistake occurs in favor of a party he cannot take advantage 
of it on writ of error. ^ Henry v. Smooth A. R. 18. 

3. No person, not party or privy, or who is not to receive advantage by 
the reversal, can prosecute a writ of error. Ihid, > 

Childress v. McGehee, A, R. 131. J 

4. Judgment below against two; writ of error prosecuted by one only. 
By the court, "It does not appear but that the co-defendant was living on the 
date of writ of error; the -writ issued improperly and must be quashed," 

Caller v. Britain, A. R, 27. 
. . ,•. - 5.,-Wri| ©f error* fnaj be. rcv^rg^d.hy adpAtnistrator, who will be entitled 
*'•* '"* jbo\al<^atipoance Tli^fjSOfi as iil]^Kei^cks6sj'*' 
' '^- -"^ * ' Letms,adm.y,Lewis,A.'R.35. 

6. Writ of error barred by the statute of limitations dismissed on mo- 
tion; the statute extending the time to three years, does not apply to judg- 
ments reversed before its passage. Davis v. Pindar, adm, A. R. 57. 

7. Indorsement of writ will not be looked to, to sustain a writ of error. 

Flaivt 4r Sossiman v. MahmCf A. R. 92. 

8. Writ of error, amended on motion, it being directed to the presiding 
judge, instead of to the clerk, (there was no opposition to the motion). 

Roberts ^ Marshall v. Anderson^ A. R. 113. 

9. Writ of error issued by clerk, after expiration of his term of office, 
quashed. Hart v. Jtidson, A. R. 135, 

10. One of several parties may sue out a writ of error in the name of all, 
and his bond with security will operate as a supersedeas. 

Webster v. Yancey, A. R. 183. 

11. Writ of error, by putative father of bastard, on order of Judge of 
the County Court, requiring bond and security; the Judge of the County 
Court, and not the mother, should be made defendant. 

Brown v. McLa^ie, A. R. 208. 

12. Writ of error on motion to quash execution, statute of limitations 
does not run from date of original judgment. 

Creighton v. Denhy, A. R. 250. 

13. Judgment, on appeal from justice of the peace, writ of error thereon, 
in which, if security is not joined, will be quashed. 

Eastla?ids v. Jones 8f Stephen! s A. R. 275. 

14. Writ of error not including all the parties, who, it appears from the 
record, should be made defendants— dismissed. 

Tombecbee Bank v. Freeman, A. R. 285. 

15. Writ of error in the name of more plaintiffs than were parties to judg- 
ment below, dismissed.' Adams, et al, v. Bx>binson, A. R^ 285. 

16. Death of plaintiff in error suggested, if representatives do not appear 
and revive, writ abates at next term. 

Evans v. Boggs, ct al. A. R. 354. 

17. Plaintiffs in error, after joinder, cannot dismiss their writ. 

Hallett et al, v. Allaire, A. R. 360. 

18. Writ of error, dated — day of , 1823, and 47th year of American 

independence, returnable second Monday in June next, shall not be dismis- 
sed for want of date. Smith 8f Howell v. Winthrop, A, R. 378. 

19. Writ against three, service on two, judgment in default against the 
three-^^rror through the record recites that the "defendants, by their attor- 
ney waived the plea," there being no discontinuance as to the one not served 
with process. Williams et al. v. Lewis, 1 S. 41. 

20. When a party died, after judgment in the court below, the clerk can- 
not, on the production of letters of administration, issue a writ of error,' and 
thereby make the supposed administrators defelidants thereto; and a writ 
thus issued will be quashed, on motion. Seivell v. Bates, 2 S. 462. 
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21. Where defendant dies after judgment, application must be made to 
this court for a scire facias to the representatives or a certiorari to bring up 
the record, on a suggestion of the death, supported by sufficient evidence. 

Ibid.\ 
Bettisy adm. v. Taylor, 6 P. 333. / 

22. Writ of error named defendant, individually, the records below de- 
scribes him as administrator, there being but one case, die variance was not 
fatal. Greme v. Foleyy 3 S. 239. 

23* All the parties must join in the writ of error, else it will be quashed, or 
the case dismissed, at the mete motion of the court, but it is competent for 
one defendant to use the name of his co-defendants, in prosecuting a writ of 
error without their consent, and if either of them should afterwards refusfe 
joining in the assignment of errors, he should bq summoned, and failing to 
appear, severed; and the writ prosecuted by other plaintiff in error alone. 

Jameson v. Colehum^ 1 S. & P. 253. 

24. A writ of error will be dismissed if it appear that parties interested 
have not been joined. BiUingslea v. Abercromhie, 2 S. & P. 24. 

25. Writ will not be dismissed on the suggestion that co-defendants are 
not joined, it not appearing from the record that the other parties are made 
defendants by the decree, than those embraced in the writ. 

Campbell v. L<mgworth, 3 S. & P. 343. 

26. A writ of error bringing up two distinct judgments of a court below, 
on appeal from magistrate, no order of consolidation appearing, will be dis- 
missed. DeSylvav. Henrys 4 S. & P. 409. 

27. Writ of error will be quashed, for want of proper parties, as when a 
guardian appointed on application to sell real estate is not made a party. 

Whittaker v. Paiton, 1 S. 9. 

28. When a judgment is rendered against two defendants, and a writ of 
error is prosecuted in the name of only one of them, the writ may for that 
reason be quashed. Swift v. Hilly 1 P. 277. 

29. The omission to set out, in writ of error, the particular day on which 
it should be returned, is cured by statute of amendments. 

DeSylva v, Henry, 3 P. 132. 

30. It is no cause for dismissal of writ of error, that the sureties to a bond 
for an appeal from the judgment of a justice of the peace, are not joined, i% 
not appearing that the judgment on appeal is against them. Ibid, 

31. One executor complaining of me judgment of the Orphans' Court, 
rendered against several executors jointly, cannot prosecute a writ of error, * 
without using the name of all, which he may do without their consent, and a 
writ prosecuted in the name of one only, will be dismissed. 

P&rtis v. Cheagh, 4 P. 333. 

32. Writ of error not shewing the term to which returnable, may be 
amended by its test, or the bond, or the citation. 

Lyon V. Malone, 4 P. 415; 

33. It is good cause for the dismissal of a writ of error, that it recites 
the names of persons not parties to the suit as shewn by the transcript, and 
this even after appearance and joinder in error. " 

Roberts v. Taylor et ah 4 P. 421. 

34. The statute, limiting the prosecution of writs of error to three years, 
applies as well to a writ of error from a supreme to an inferior court, as to 
one issued from a court and returnable to itself to make its own judgment. 

Ric7iardso7i v, Williams y 5 P. 515. 

35. One who has lost the right of suing out a writ of error, cannot, eX'- 
ceptthat the opposing party had. died, and that there was no representative 
against whom to sue out the writ. Ibid, 

36. In a case when it may be essential to sue out a writ of error against a 
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« 

deceased party whose estate has not been administered on for the period of 
three months after his deatli. One desiring the advantage of such writ, should 
apply to the County Court, and have administration granted to the sheriff. 

Ihid, ^ 

Hutchinson v. Tolls , 2 P. 44. 

Houjft v. Shields, 3 P. 247. 

37. If one suing out a writ of error fails from any cause to file the tran- 
script at the term to which the writ is returnable, a new >yrit of dVror may 
be sued out at any time, before the affirmance of the judgment on certificate. 

V United States v. Hayde^i Sf Everett, 5 P. 533. 

38. When one of several plaintiffs in error dies, before errors assigned, 
the suit does not abate; the suggestion of the death is all that is reqi^ired, and 
the case may proceed in the name of the survivor^ 

Gregg et cU. v. Bethea, .6 P. 9. 

39. The writ of error is to be considered as anew action, and fully within 
the letter and soirit of the i^tatute 1824.' ' . • Ibid, 

40. At common law the i^rit of eri*or is a supersedeas which continues un- 
til the court is apprised of the abatement of the writ by scire facias, and 
therefore when one of several plaintiffs in error died before eri*or was a§$ign- 
ed, the defendant in error was obliged to sue' out b. scire facias qtiare execu- 
tionem Tt&n, aj^ainst the survivors to revive the judgrment, before he could 
sue out execution. Loia, 

41. When there is no community of interest, parties cannot join in action 
and therefore the obligors on two several bonds, who had incurred different 
liabilities, may not join in a writ of error. 

Jomes et al, v. Etheridge, 6 P. 208. " 

42. Therefor^, also, when several defendants below, who may make differ- 
ent matters of defence, and for or against whom different judgn^ents might 
be rendered, such *writ will be dismissed. Ihid. 

43. When one of the parties to a judgment in the court below, dies be- 
fore the issuance of a writ of error, it is competent for his survivors to sug- -. 
gest the death in their writ of error, when the suggestion of the death re- 
quires no new parties to he made, without application to the supreme court ; 
and if the death is improperly suggested in the writ it can always be uader 
the control of the court, on a motion supported by affidavit, so as to prevent ■ 
any injury to the parties interested. 

Verrine et al, v. Babcoch, 6 P. 391. 

44. The supreme court will dismiss a writ of error on motion to that effect, 
for a misjoinder of defendants, if the objection be well taken. 

Broum et al, v. Lewis, surv, et ah 6 P. 414. 



II. Of the Citation, 

45. After return of wiit of error, clerk cannot issue a citation. 

Harris v. Richardsoji, A. R. 97. 

46. Writ of error quashed for want of a citation. Ihid, 

47. Writ of error will not be dismissed for want of citation which is in the 
name of some of several plaintiffs in error, but if necessary a sci /a- will be 
awarded. Wehster v. Yancey, A. R. 183. 

48. Writ of error will not be dismissed because the citation returned exe- 
cuted, is directed to the coroner instead of the sheriff, even if no part of the 
record shows the sheriff to be a party in interest, 

Chmault v. Bash, 3 S. & P. 342. 
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III. Bond and Securities. 

49. Where appeal bond omits the penalty, appeal will be dismissed. 

Harris v. Gamble, A. R. 6. 

50. Writ of error bond>condkioned fpr payment of "all damages and costs 
which may be awarded," security not bound for original debt or principal 
judgment of the •ourt below. • LaTourette v. Baird,A. R. 325. 

51. If the condition of abend for writ of error substantially conforms to 
the requisitions of the statute, it is sufficient, though the language be differ- 
ent, and the duties minutely dQtaile4. 

Saunders ^T Fenwick v. Rives, 3 S. 109. 

52. Where judgment is ^reversed and a.corrected judgment is rendered in 
the appellate cour^ the secureties In the bond are liable for the amount of such 
corrected judgment* " *' ' l^id, 

53. Sureties, to af writ of error bond executed on removing a case from 
one court to another, are discharged by the execution of a new writ of error 
bond isy.new sureties, taking the c9.se from the latter to a higher tribunal. 

> Winston Sf fenwick v. R^vet, 4 S. & P. 269. 

• 54. • Where an injunction has been dissolved and bill dismissed, a writ of 
• error bond on appeal from such decree, does not revive ot continue the in- 
junction so .as to supersede the execution at law ; for the bond thus required 
bp statute does not bind the security for the amount of the judgment enjoined 
in the event of an affirmance of the decree. 

Garrow v. Carpenter ^ Hanricky 4 S. & P. 336. 

b^. Statute 1815, authorizes supreme court to render judgment against the 

* principal and, surety in a writ of error bond in case of a dismissal or discon- 

^tinuance of a cause, but such judgnaent can only be rendered when the bond 

is given in conformity with the act, and when the directions of the statute 

» , ha^e been departed from in setting out the proper obligees in the bond, there 

''can be no judgment rendered against the sureties. 

Brown et al, .v. Letds sur,.et'ai. 6 P. 414. 

56. By the term "adverse party," contained in the statttte 1814, is to be 
understood all who are made defendants in the supreme court : and there- 
fore when the bond was executed in favor of one only of several defendants, 
no judgment could be rendered against the sureties. . Ibid, 

57. It would seem that such bond is not void, but as it did not conform to 
the statute, could not be subjected to the statutory remedy, but must depend 
upon the action at common law. Ibid* 



IV. W/ifiii the Writ Lies-^o what Judgment, '^and what (yourts, and in 

whose Favor, 

k 

58. Writ of error will not be on order dissolving an injunction. 

Russel, et al, v. Pierce, 7 P. 277. \ 
: AdmW, Johnson, v. J&x'r, Hervry, A. R. 13, 101, 117, 184. / 

59. A charge to the jury niust apply ,to an issue to be subject to revision on 
writ of error. Cawpbell v. Green, A. R. 30. 

60. Refusal of new trial upon the ground that the verdict was contrary 
to the evidence, cannot be assigned as error, or reversed in the supreme 
court. Fhleming v. State, A. R. 43. 

61. When no issue is made up, and verdict obtained, the court upon error 
assigned, reversed the judgment. Woods AdrrCr* v. Wood, A. R. 45. 

14 
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62. Motion to withdraw and substitute a plea in abatement is matter of 
discretion, and not assignable as error. 

Gaines et al. v. Tombechee Bank, A. R. 50. ) 

PJdeming v. State, A. R. 43. ) 

63. It is error to render judgment nil dicit without disposing of a plea in 
abatement. Collier v. Oratvfardjar Bright, A. R. 360. 

64. On non suit not voluntarily taken, a writ of error lies. 

Smith AdrrCr. Taylor v. Seatan, A. R. 75. 

65. Writ of error on judgment confessed, judgment will be confirmed 
with damages. McCanndl v. White, A. R; 112. 

66. Writ of error sued out before final judgment, dismissed. 



Harris if hdand v. Krfps, A. R. 184. ) 
McLaren v. JJlen^A. R. 117. J 

67. Judgment by defiiult, without declara^tion, is error. 

Rankin v Crowell, A. R. 125. 

68. Defendant in error produces a certificate which sets.otft a judgment 
below, plaintiff in error shows a transcript in the same cause in which there 
is an award but no judgment, the transcript disregarded, and judgment'on the 
certificate afiirmed. ' Kenfiedy t. Harris, A. R. 135. 

69. Writ of error lies on motion to quash an execution, and the appellate 
court will look back to the original judgment and quash the execution if not 
supported by it. Creighton v. Denhy, A. R. 250. 

70. In assumpsit judgment by default, writ of enquiry, verdict as on a plea 
of not guilty, is not error, but cured by statute of Jerfails. 

Kdly V. Owen, A. R. 252,, 

71. Writ of error lies on a judgment on suit comn^ienced by original at- 
tachment. Harris ^ Farrow v. Clapp^A. R. S28. 

72. On writ of error from county to circuit court, unless the record show 
matter requiring trial by jury, circuit court may give final judgment — certio^ 
rari may be awarded returnable instanter and trial same term. 

Lanev, Hickman, A. R. 411. 

73. In assumpsit, when th«re was general issue and two special pleas^ 
plaintiff cannot after verdict' assign as error diat the special pleas were not 
replied to. Malone v. Donally, A. R. 12. ) 

Dade v. AdmW, Buchofian, et a2. A. R. 415. ) 

74. Judgment as on demurrer, when the record shews no demurrer, i» 
error. Olds v. Sargent, 1 S. 37. 

75. The imposing terms or granting leave to withdraw a demurrer and 
plea, is matter of discretion, and it is not error to grant such leave without 
costs. Martin, AdnCr v. Dortck, 1 S. 477. - 

76. A verdict finding damages an a count on the penalty of bond, there 
being no damages suggested on the roll, is erroneous. 

Fuqna v. Stone, 1 S. 435. 

77. Judgment taken for want of a plea, when one appears on the record 
is error, notwithstanding it recites that the defendsmt sayeth nothing in bar. 

Thomas v. Broton, 1 S, 412. 

78. Writ of error will not lie on a voluntary non-suit. 

Cain V. Byrd, 1 P. 187. 

79. Error to render judgment by default, before declaration filed— judg- 
ment by default for want of a plea cannot be taken until three days after the 
time allowed for filing declaration, though the time may not continue so long, 

McElroy v. Ihmgkt, 1 S, 149, \ 
Raiker v. Owen, I S. ,33, ) 

80. Judgment on demurrer, when record shews no demurrer, is error, 

Oldi y. Sargent, I S. 37. 



ERRORS AND APPEALS. 107 

81. Judgment for a sum greater than the damages laid, is error. 

Derrik v, Jones, 1 S. 18. > 
Mc Wharter v. Sayre Sf Sayre, 2 S. 225. J 

82. In assumpsit, judgment by default for costs only and no damages, is 
error. Pickejts v. Hay den SfMidiam, 2 8,10. 

83. When in open court it is consented that the papef s shall be taken out 
by the judge, and a judgment rendered in vacation, it is a sufficient final judg- 
ment to sustain a writ of en-or. King v. Greene, et al, 2 S. 133. 

84. A defend^t in a magistrate's court obtained an order for a writ of 
certiorari to remove the case into the county court, and filed the petition, fiat, 
and bond ; the papers were handed in by the justice, but no writ of certiorari 
had issued after declaration; on motion of plaintiff the suit was dismissed 
because there was ho writ of certiorari — ^held that this was error, and that a 
certiorari should issue if required by defendant in motion. 

Farrar v. Foote, 2 S. 442. 

85. Judgment on sd.fa. against obligdr in an injunction bond will not be 
revened for error, though the bond by statute, when forfeited, had of itself 
the form and effect of a judgment. Boggs v. Bandy, 2 S. 459. 

86. In the record there appeared a writ and a verdict, and judgment for 
plaintiff ;— clerk certified that at the trial the reading of the declaration was 
waived, and that afterwards it could not be found, no declaration, plea 
nor issue appeared in the transcript — ^held that the judgment was erroneous. 

Oliver v. Judge, 2 S. 482. 

87. A motion to strike out a plea is addressed to the discretion of the court, 
and cannot be assigned as error. Johnson, Adm*r, v. Wren, 2 S. 172. 

88. When the court below has erred, bat the record shows that on another 
ground the plaintiff is not entitled to recover, the court Vill not reverse a 
j\idgment obtained by defendant below. IMd. » 

89. AVhen an error was committed in the court below, but the appellant 
has suffered no injury thereby, the judgment will not be reversed. 

McMillian v. Wallace, 3 S. 185. 

90. Writ of error will lie on the overruling a motion to complete a judg- 
ment and have the amount, omitted by the clerk, inserted ntmcjpro twnc, 

WUkison v. Goldthwate, 1 S. & P. 159, 

91. And also on the determination of a motion to quash an execution. 

Tombechee Bank v. Strong's Ex'r. 1 S. & P. 187. 

92. Held not error that counsel, with the assent of the court, had a jury 
called back, and an erroneous charge in favor of such counsel retracted. 

Smith V. Maxwell, 1 S. & P. 221. 

93. Judgment by default before filiag declaration, is error. 

Mastertan y. Beasely, 1 S. & P. 247. 

94. Cases of a civil nature between the State and individuals, are remova- 
ble of right into the supreme court by writ of error. 

CaUahan v. State, 2 S, & P. 379. 

95. Writ of error lies upon the judgment of a circuit court dismissing a 
clerk from office. 1 hid, 

96. A judgment on demurrer will be sustained though the judge unneces- 
sarily expresses an improper reason for the judgment. 

Masm V. Craig, 2 S. & P. 389. 

97. In cases where judgment and verdict are rendered against two defen- 
dants, only one having appeared and pled to the action, it is not error to have 
omitted the entry of judgment by default against the defendant who does not 
■appear. Brooks 8f Broion v. Malthie, 4 S. & P. 96. 

98. Substantial defects in pleading are available in error though not eject- 
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ed to in the court below, when declaration does not contain a substantial 
cause of action^ 

Rives 8f Mather v. McLosky ^ Hagan, 5 S. & P. 330. 

99. No appeal or writ of error lies to the circuit court from a decision of 
the court of commissioners of revenue and roads on the establishment of a 
ferry. HicJcs v. Hall, 4 P. 178. 

100. The submission of a legal question to a jury is error. 

Pistole V. Street J 5 P. 64. 

101. A writ of error will not lie to reverse the judgment of the court of 
commissioners of roads and revenue in relation to a refusal to lay out a road, 
although cases may arise in which an improper action of that court, work- 
ing injury to an individual, might be controlled by a court of chancery. 

Hill v. Bridges, 6 P. 197. 

102. An error committed by a court cannot place a party prejudiced by it, 
in a situation less favorable to the attainment of speedy justice than if there 
had been no interruption in the regular progress of the cause, and a party 
will not be allowed to profit by an error occasioned by his own motion. 

Evans v. Mott, et al. 7 P. 92. 

103. A writ of error will not lie to reverse a decree in chancery for costs 
only, though if the decree be opened for investigation on other points it may 
be reformed also in the matter of costs. 

Rafidol'ph v. Rosser, 7 P. 249. 



V. Assignment of Errors; and Release of Errors, 

104. The Supreme T3ourt, will not notice any but the errors assigned. 

Ripley V. Coolidge &f Bright, A. R. 11. 
Logtvood V. Planters* Sf Merchants* Bank, Huntsville, A. R. 23. 

Leivis, adm, v. Lewis, A. R. 35. 

105. Defendant demurs to declaration, and is sustained; plaintiff has 
leave to amend, he cannot assign error on the judgment on demurrer. 

MulleTis V. Cabiniss, A. R. 21, ) 
Parks V. Burk, A, R. 178. j 

106. Writ of error on decree in Chancery, plaintiff confined as in other 
cases to the errors assigned. Lewis, adm. v. J^. Letois, A. R. 35. 

107. That the petition and summons are defective in substance, is too 
general an assignment to be noticed. 

Braliam v. McRae, adm. A. R. 169. 

108. After joinder in error, the court will not, unless required by the ob- 
vious justice of the case, grant leave to file additional assignments. 

Myrick v. Ch^piherlain S^ Darling, A. R. 357. 

109. Errors must be assigned on writ of" error, or appear from decree in 
Chancery. . Glover v, Robinsofi, A. R. 101. 

110. Errors, which are merely technical, must be assigned within three 
days, allowed for filing them, or an affirmance will be granted. 

McDonald v. Elliot, 1 S. 219. 

111. A party who has replied to a plea cannot assign for error, that the 
court refused to strike it out. It is waived. 

Johnson, adm, v. Wren, 3 S, 172. 

112. The Supreme Court not confined to a revision of the errors assign- 
ed, when the court below had no jurisdiction of the cause. 

McDaniel v. Moody, 3 S. 314. 



r 
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113, Before joinder in error, additional assignments are allowable of 
course, but after joinder, only such will be permitted to be filed as go to 
the merits, and then by the leave of the court. 

St&we V. Sewall, 3 S. & P. 67. * 

114. Release of error must be under seal. 

Cotton V. Wilson, A. R. 118. 



VI. Of tJie BUI of Exertions, 

115. Bill of exceptions, not under seal, will not be regarded as such, 
though the judge certifies that the facts therein set forth, are true. 

Powers V. Wrighty A. R. 66. 

116. If bill of exceptions refers to a paper, and does not set it out or so 
describe it, as to leave no room for the clerk to make a mistake on the record, 
the court will not consider such paper as spread upon the record, or award 
a certiorari to bring up a copy, Lo&iiy v. Biishy A. R. 413. 

117. A bill of exceptions was signed with a blank space left for insertion 
of copy of the note sued on and its indorsement. There bein^ but one 
count in the declaration, describing the note to which the plea of payment 
was filed, the exception was held. Richardson v. Famsworth, 1 S. 55, 

118. Exceptions not certified by presiding judge or noted in writing at 
time of trial, cannot be considered as on the record. 

Tombechee Bank v. Malone ^ Co, 1 S. 269. 

119. Bill of exceptions must be explicit in setting out the necessary facts 
to show the error; and the court will not intend that there were other facts 
proved than those stated. Keath v. Pattan, 2 S. 38, 

120. Bill of exceptions signed by the presiding judge, was presented, 
but the certified record contaming one, which the judge stated to be the 
same one, none other can be received. Lecatt v. Strang, 2 S. 230. 

121. When the court refuses to sign a bill of exceptions, and the party 
wishes to establish the exceptions by proof under the statute, it must be done 
within the trial term, and on notice to the opposite party. 

jPerki9is y. Harpe?', 2 S. 477, 

122. If an exception is taken to the refusal of the court to instruct the 
jury, the bill of exceptions must contain so much of the evidence as to show 
that the instructions asked for arose out of the cause: but if instructions ac- 
tually given by the court are excepted to, as mistaking the law, then no part 
of the testimony need be stated. Peden v. Moore, 1 S. & P. 71. 

123. It appearing that improper testimony is admitted to go to the jury, 
the court will not presume the proof of circumstances which do not appear 
in the bill of exceptions, which would render such testimony legal. 

Smiik V. Mcuxwdl, 1 S. & P. 221. 

124. Errors in the decision and direction of the inferior court, can only 
be brought to notice by bill of exceptions, signed and sealed in the cause. 

Rives ^ Mather v. McLosky &f Hagati, 5 S. & P. 330. 

125. Bill of exceptions must show affirmatively the existence of the error 
of which a party complains, and the Appellate Court will not presume facts 
which do not appear. Johnsan, sur, v. Ballew, adm, 2 P. 29. 

126. The judgment of an inferior court will not, on a matter submitted for 
its inspection be reviewed, unless the bill of exceptions making that matter 
part of the case and bringing it to the view of the Appellate Court, has been 
regularly taken. Turk v. Smith ^ Co. 2 P. 155. 

127. Whenever a judgment is sought to be reversed or a writ of excep- 
tions quashed, for matters which are intrinsic to the cause and which appear 
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of record — ^it is unnecessary to spread out in a bill of exceptions, facts 
which must appear in the proceedings, and which form a part of the entire 
case. Baylar v. McGregor ^r Darlmg, 5 P. 103. 

128. The mode of correcting the refusal of a judge to sign a bill of excep- 
tions pointed out in the statute 1826, is not conclusive of a party's rights 
— as a mandamus will also lie. EtTieridge v. Hcdly 7 P, 47. 



VII. Of the Record, 

129. It is not necessary that the record should show that the jury was 
sworn. Goyne v. Howell, A. R. 62. 

130. Copy of bond, unsealed, with oyer, is no part of record. 

Mallory v. Caskaden, A. R. 23. 

131. Justices proceedings, unless "for forcible entry and detainer," are 
not records. Gayle v. Turner, A. R. 204. 

132. The original transcript and that returned on certiorari, cannot be 
amended by each other. Lorvndes et al. v. Btdlard, A. R. 315. 

133 In summary proceedings, it is sufficient if the record states that the 
requisite facts were proved, and it is not necessary that it should show the 
evidence by which they were proved. Mc Whorter v. Marrs, 1 S. 63. 

134. When an inferior court has rejected evidence, which prima facie 
has no pertinence to the issue, the record should show its competency, and 
that the proof haLS Yeen made, which was necessary to render it so. 

Clendemng bf BtAckle v. Ross, 3 S. & P. 267. 

135. The want of a plea on the record, the import of which is therein 
shewn, will be supplied in this court by intendment, whenever parties ap- 
pear to have been in court, and a regular trial had — no exceptions to its ab- 
sence having been taken below. Wade v. KUlatigh, 3 S. & P. 431. 

136 "No more of the testimony should nppear on the record than is ne- 
cessary, plainly and distinctly to show its application to the opinions except- 
ed to." Meredith v. Naish, 4 S, & P. 59. 

137. All orders and entries, made in the regular progress of a cause in 
term time, are to be received as emanating from the court, and the record is 
conclusive evidence of all it contains. 

Swift, et al, V Stebhins ^ Hunter, 4 S. & P. 447. 

138. The record must show the relevancy of the decision of the question 
excepted to— to the issue. Hughes v. JParher, 1 P. 139. 

139. When the record does not show the evidence upon which the Cir- 
cuit Court decided a case brought before it, from a justice of the peace, the 
court will presume that the evidence was such as to juststify the judgment 
given. A. ^ W. Byers v. Freeman et al, 1 P. 479. 

140. A notice of set off, is no part of the record, and any errors in the proof 
relatmg to it must be shown by bill of exceptions. 

Pledger v. Ghver, 2 P. 174. 

141. When a party has contested a suit in the Court below, he cannot be 
permitted to reverse a judgment obtained, because the record does not set out 
the particular defence which he made when the cause was tried. 

Copewood V. Taylor, adm, 7 P. 33. ' 
142 Two writs of error having issued, the clerk returned thereto one re- 
cord, containing two judgments. The recofd being properly applicable to 
neither of the writs, they should be dismissed. 

Smith V. Heame, 2 S, 169. 
143. Decree pro confesso; record must set out evidence to sustain the de- 
cree, semble, Wilkins ^ Hall, v. Wilkins, 4 P. 245. 
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144. And when the record does not set out the grounds upon which se- 
curity for costs had been made, the non-compliance with the order, and the 
application to the court below to dismiss — the court refused to disturb die 
judgment. J. 4r T- Read v. Carson, A. R. 17. 



yill. Of the Damages. 

145. In all cases where judgment is affirmed on writ of error or appeal, 
since the act of 1820 — ten per cent, damages. 

Hart V. Judson, A. H. 135. 

146. On writs of error from County .or Circuit Court, fifteen per cent, 
damages may be given on afiirmance. 

' Ward et al. v, Alexander 8f BiUs, 1 S. 382. 



ESTOPPEL. 



1. Purchase at sheriff's sale, real estate— defendant in execution and a 
stranger are in possession — ^in trespass to try title, brought by the purchaser 
against the latteiv^the doctrine of estoppel does not apply, and the defend- 
ant may, in the absence of fi'aud, set up an outstanding title; by giving in 
evidence a deed made to vendee by defendant on execution, before the 
judgment was recovered against him, and thus show that they are tenants 
imder a prior purchaser. McGee v. Andrews S^ Eadisy 5 S. & P. 426. 
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EVIDENCE. 



I. MATTER OF RECORD; PROCEEDINGS IN BQUITY ; AND LEGAL PRO- 
CEEDINGS. , 

II. PUBLIC DOCUMENTS ; CORPORATION BOOKS, PROTESTS, &C. 

III. LAWS AND LEGAL PROCEEDINGS OF OTHER .STATES AND QOUNTRIES. 

IV. DEEDS, GRANTS, WRITTEN CONTRACTS, COPIES, PROOF OF HAND- 

WRITING, AND SUBSCRIBING WITNESSES. ' ^ 

V. DEPOSITIONS AND EVIDENCE TAKEN BY COMMISSION. 
VI. PAROL EVIDENCE TO EXPLAIN, VARY OR CONTRADICT WRITTEN INr 
STRUBCENTS; WHAT MAY BE PROVED BY- PAROL; NOTIClJ TO PRO- 
DUCE PAPERS; AND, OF SECONDARY EVIDSNCE, .WHEJ» NOT PRO- 
DUCED, OR PAPERS ARE LOST. 
VII. PRESUMPTIONS, AHIMISSIONB, DECLARATIONS, SEARSAY, AND GENERAL 
REPUTATION AND CUSTOMS. - • ^ . 

VIII. OF THE COMPETjENCY AND CREDIBILITY OF WETNESSES"^ %HEN INCOM- 
PETENT, ON THE GROUND OF INTEREST OR FOU OTHER CAUSE) 
WHEN AND HOW INTEREST MAY BE RELEASED AND COMPETENCY 
RESTORED; CREDIBILITY OF WITNESS, AND |iOW IMPEACHED; AND 
HOW A WITNESS IS TO BE EXAMINED. > 

IX. OF THE RELEVANCY OF TESTIMONY, AND OF THE EVIDENCE JfJ PARTI- 
CULAR CASES, AND UNI^ER THE GENERAL ISSUEw 
X. OF THE ALLEGATA ET PROBATA ; OF THE DEMURRER TO EVIDENCf:. 



I. McOter ofR^oordy Proceedings in Equity^ and Legal Proeeedinga, ' 

1. Parol evidence admifisible, on rule against sheriff, to show that the exe- 
cution was not returned at the time prescribed by law. 

Anderson v. Cunningham, A, R. 48. 

2. Deposition bv an attorney that he had filed a note with the papers of a 
cause; that he had since searched for it and could not find it, and that when , 

he last saw it, it was in thcpossession of , held not sufficient to let in 

secondary evidence of its contents. Judson v. Eslava, A. R. 71. 

3. Defendant offered in evidence, an answer in Chancery, reading a part 
of it, and consenting that the whole might be read — held that plaintm in 
concluding argument might read to the jury the whole of the answer and 
exhibits. Buifipass v. Webb, 1 S. 19. 

4. A partner having given the note of a third person in payment of partner- 
ship debt, which was alledged to be a forgery; jhe record of the verdict and 
judgment on the plea oition est factum, by the holder of the note, against the 
person whose name was so forged, is evidence, in an action against the part- 
ners on the original consideration, to prove the forgery. The partner who 
passed the note having notice of the pendency of the suit and nature of the 
issue. Pope Sf Hickman v. Natice ^ Co, 1 S. 354. 

5. Decree of County Court, ordering sale of lands, of an insolvent estate, 
is evidence against third persons, and while tmreversed cannot be enquired 
into. Bichardson v. Hobart, 1 S. 500. 

6. Decree is evidence, though the whole proceedings on the estate be not 
shown. Ibid, 
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7. ProceediBff^had before a magistrate may be proved by production of 
warrant and oatoof the justice. &cott v. McRairy, 1 S. 315. 

8. A discharge from a prosecution, on a warrant issued by two magistrates 
may be proved by the production of the warrant and judgment, and oath of 
one of the, justices, though the judgment was given by both. Ibid. 

9. The answer of a defendent in Chancery cartnot be read at the trial, as 
evidence against his co-defendant, particularly when it tends to invalidate a 
title made by himselt. , * ' ' * Gollierv, Clia/pman et al. 3 S. 163. 

10. Thfe answer of a party in Chancery, is proper evidence against him, 
and so mucli of the IwU^as is.neoessary to explain the answer. 

' MeGowaji Sf toife v. Young, 2 S. 276. 

11. A eletk may If^wfiiUy make a certificate o^ attestation for a record, 
though he be not Mrithih his own cdunty. . CoUier v. State, 2 S. 388. 

• 1!^. The certificate of clerk of the Supreme Court — certifying the reversal 
of a judgment is not suflficient evidence to prove an averm«nt in a plea that a 
JuG^mpnt Has. been reversed — a traiiscript of proceedings in the Supreme 
^ Court, ^uly certified, must be produced. 

JhaugJian v. ToMechee Bank, 3 S. 54. 
J. 3.' Record df Recovery in another suit not admissibly, except as between 
parties and privies, ' Brahan fSf Atwood v. Ragland et al, 3 S, 247. 

"■ 14. It is not admissible {br a party to offer in evidence in i suit at law as 
« whole, the'record and proceecfings of a Chancery cause between the same 
parties to the suit, consisting in part of his own answer and the deposition of 
withesses. * Moore v, Leftwichj.1 S. & P. 254. 

15. The record and deposition of a deceased witness in a previous suit 
betweijnrthe samef parties, (in contracts respecting property ) are admissible 
^ evidence in a subsequent suit to contest the same right eiSier for or against 
tie iakae parties, or privies in blood, in estate, or in law^ 

Bnjant v. Given, 2 S. & P. 134. 

16. A record in a former trial not admissible except it be between the 
same parties or privies. Gee v. WUliaimmi Sf Nicholson, 1 P. 313. 

17. A transcript of the record from the orphan's court, prop^ly authen- 
tioated» cannot be rejected on the testimony of the clerk of that court, that 
such transcript is incomplete. Carroll v. PathlciUer, 3 P. 279. 

18. Bills m chancery are not evidence in another suit between the same 
parties, as to the allegations contained therein, as modern decisions regard 
such allegations as the mere suggestions of counsel. Quere — ^if the bill be 
^wam to regularly. Adains v. McMillan, cxV. 7 P. 73. 

19. Records of proceedings in courts of judicature, aret)nly adpiissible as 
evidence between parties and privies, and the principle which, excludes 
judgments inter alios, excludes also executions ana the returns on them. 

St, John, sur^ v. CCcmnel, sur, 7 P. 466, 



IL Public Documents; Certificates of Land Office; Surveys of PuhUc 

hands. * 

20k The seal of the treasmy depai'tment of the .United States and the sig- 
nature of the secretary^ are intrinsically evidence to authenticate the official 
acts of the secretary. ^ Wkite v. Samuel Garrow, A. R. 331. } 

21. The acts of Coi^es9 as published in the pamphlet acts of the session, 
oaay be lead on the trim without proof that the pamphlet is authentic. 

lUd. 

15 
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22. Certificate of the register of the land office of the United States, not 
issued in discharge of his official duties, is not evidence. 

Woods V. NaborSf 1 S. 172. 

. 23. Certificate of register of land office United States, showing a purchase 
of lands and part payment, and an extension of time given for balance, suf- 
ficient to support plea in abatement of freehold and residence in another 
county. Coic v. Jo9ies &f Jones, 1 S. 399. 

24. An original contract for the sale of lands executed by the Secretary of 
the Treasury of the U. S. under th^^seal of the Treasury, is sufficiently au- 
thenticated by the seal, and a copy certified under seal would also be evi- 
dence. Jenkins v. Nod, 3 S. 6D. 

25. Copies of field notes of the surveyors of public lands, transmitted by 
the surveyor general to the several land offices in the district where the^ pub- 
lic lands are sold, are not admissible as evidence. » 

DuJv.Ivey,^3S. 140. 

26. A sworn copy of a steam boat register, from the Custom-house, is not 
prima Jade evidence of ownership even against the party making it under 
affidavit, without further proof of the fact. 

Jones et al, t?, Titckevi 3'S. & P. 135. 

27. Copies of original surveys might be legal evidence to establish that a 
stream was navigable. State v. Bdly 5 P. 365. ^ . 

Hamner v. Eddings, 3 S. 192. > 



III. Laws and Legal Proceedings (J' other GomUries, 

28^. A transcript certified to be truly taken fi'om the records of the clerk's 
office of a court of Cumberland County, Virginia, is not evidence <rf a de- 
cree of the court of that county. AUen v. Allen, A. R. 249. 

29. An authentication by one of the judges of the Supreme Court of 
Errors and Appeals of Tennessee is sufficient, there being no Chief Justice 
of the Court a|)pointed by law; and such peculiarity may be shown by the 
laws of Temiessee or semhle, by the certificate of the judge. 

Huffy. Camplell, 1 S. 19. 

30. Though a receipt for an amount be indorsed on a note it is not con- 
clusive, and the plaintiff may explain it, and show it was not paid. 

Gayle v. RanaZe, 1 S. 529. 

31. In authenticating records under the act of Cpn gross, it must appear 
that the judge who certified is the presiding magistrate of the particular 
court or district. Johnson v. Hawes, adm,'2 S: 27. 

32. It must also appear that the clerk who certifies, was clerk at the date 
of the certificate. If this be uncertain, the authentication is insiifficient. 

Ilnd, 

33. To establish the existence of an incorporated bank, in a sister State, 
a copy of its charter properly authenticated, and parol proof of its being in 
operation will be sufficient. Lucas v. Bank Georgia, 2 S. 147. 

34. A statute of another State, may be proved by an exemplMication 
under the great seal of the State, which should be affixed by the person to 
whom the custody of it has been legally confided, and accompanied by a 
certificate expressive of the object for which it is used. 

Wilson y. Walker, 3 S. 211. 

35. The certificate of a judge, to the exemplification of a record of ano 
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ther State, that the attestation of the clerk of the court is in proper form is 
sufficient. Brown v. Adair, 1 S. & P. 49. 

S6. The act of Congress of 1790, does not require the presiding judge or 
justice to certify that Ae clerk was clerk at the time of attestation. 

Ihid. 

37. The exemplification of a record, certified by the clerk under his pri- 
vate seal, there being no oiEcial seal, will be good and receivable in evidence 
as though a seal of office were annexed. 

Tarhert v. Wihm, 1 S. & P. 200. 

38. Whether the statute book of a sister State, published under the pro- 
per authority, can be read in evidence in the courts of this State, quere; 
but, if the only testimony for on authority of a publication, is the declaration 
of witnesses ore tmtbSy the book is inadmissible. 

Herbert ^ Kyle v. Nashville Bank, 4 S. & P. 286. 

39. The private statutes of any of the States of the Union, purporting to 
be published by authority of a law of the State, are entitled to be received as 
evidence in the courts of this State, of the public acts of such State. Whe- 
ther this rule will be applicable to private statute ? 

Cox 8f Cox V. Robinson, 2 S, & P. 91. 

40. A covenanted to pay B one thousand dollars, in Huntsville or Tennes- 
see bank notes of good standing in Huntsville. Held, that in a suit to recover 
said sum, evidence of the value of Tennessee notes in Tennessee, was inad- 
missible. Searcy v. Feat'ji, 2 S. & P. 128. 



IV. Deeds, GrarUs, Written Contracts, Copies, l^r oof of Hand- Writing, 

and Subscribing Witnesses. 

41. The certificate of a notary,' under his notarial seal, of the proof or ac- 
knowledgment made before him of the signing and sealing of a power of 
attorney authorizing the conveyance of land, is a sufficient authentication of 
it, without stating its delivery, when the deed on its face purports to have 
been delivered, and is in possession of the party. 

Ward V. Ross, 1 S. 136. 

42. A deed for land may be proved and received in evidence, though not 
recorded nor attested by subscribing witnesses. 

Robertson 8f Barnwell v. Kemiedy ^ Kitchen, 1 S. 245. 

43. Declarations made by vendor after sale cannot be given in evidence, 
to defeat the title derived from him. Martin v. Kdly, 1 S. 199. 

44. When a subscribing witness to an instrument lives beyond the juris- 
diction of the court, so far as his testimony is concerned, he may be treated 
as though he were dead. Barrpiger ^T Rhodes v. Sneed, 3 S. 201. 

45. Certified copy of deed not admissible, without first satisfactorily ac- 
counting for the absence of the original. . 

Stephenson v. Johnston, 3 S. 271. 

46. When a party, to whom a deed has been executed, resides without 
the State, such circumstance will be sufficient under the statute, to authorize 
a copy of the deed duly authenticated to be received in evidence, 

Scott V. Rivers, 1 S. & P. 19. 

47. To authorize the reading in evidence in a court in this State of a copy 
of a deed recorded in another, on the ground that the original is lost, it 
should be shewn that by the laws of the State such instruments are required 
to be recorded, and that the recording officer had authority to certify copies, 
and the existence and loss of the original should be shewn by the testimony 
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of some one capable of identifying the paper, and not by persons wlio conW 
not read, nor by .hear-say. Mitchell v. Mitchell , 3 S. & P. 81. 

48. The copy of a foreign grant, or of a conveyance under it, made from 
the land office register or original entries thereof, cannot be substituted in 
evidence for the origingil until the latter have been shewn to be lost or de- 
stroyed. Hallet V. heirs of Eslava, 3 S. & P. 105. 

49. When the execution of an attested instrument, whether under seal or 
not, is properly in issue, the evidence of the subscribing witness, is the best 
and only evidence to that point, unless the impracticability of producing it 
can be satisfactorily shewn, or unless the subscribing witness become legalfy 
incompetent from some cause not chargeable as a lault against the party on 
whom the making of the proof depends. 

Bennett v. RoUnson, 3 S. & P. 227. 

50. Such secondary evidence may be allowed when the subscribing wit- 
ness becomes the administrator or executor of the obligee or payee, ex ne^ 
cessitate, — Semble, Ihid 

51. Evidence of the hand-writing of the subscribing witness to a promis- 
sory note, or of the signature of the maker, and his admission of its exfecm- 
tion, is not admissible in an action against the maker, when such subscribing 
witness, after attesting the note, becomes the assignee thereof, and sues as 
plaintiff. Ibid, 

52. The testimony of subscribing witnesses to a conveyance as to matters 
agreed upon by the parties at the time of its execution, is not conclusive, and 
other- witnesses may be introduced to show what conversation passed be- 
tween the parties at the time of execution. 

Hudson V. Ishel, 5 S. & P. 67. 

53. The acknowledgments properly certified of the execution of a deed 
before a foreign notary, without registration here, is sufficient to autliorize 
its reception in evidence under the statutes of 1803 and 1812. 

Tondmin v, Austin, 5 S. & P. 410. 

54. When a power of attorney comes in question it must be produced, or 
its absence accounted for in the usual mode by which the contents of writ- 
ten papers are admitted to be proved. May v. May, 1 P. 229. 

55. In cases where the absence of subscribing witnesses to a deed is not 
accounted for, secondary evidence is not admissible to prove the existence of 
such deed, or any defeazance connected therewith, and the assignee of a per- 
son making the conveyance, held not to be a competent witness to prove the 
defeazance. Hatfield v. Montgomery y et al, 2 P. 58, 



V. Of Depositions mid Evidence taken by Commission, 

56. It is not a good objection to a deposition, that it is in the handwriting of 
the attorney for the party offering it in evidence. 

Wyti ^ Wife v. WiUiams, A. R. 136. 

57. Deposition admissible though no notice proved, if the opposite party 
cross examine. Rogers v. Wilson, A. R, 407. 

58. When a commission to take the deposition of a witness issues, on an affi- 
davit of his materiality, and non-residence; and the time of notice is not set 
out by the clerk, but the time for taking is set forth in the ccnnmission, and 
notice given on the day it issued, it may be read. 

Brahan t, Dei/ndl, IS. 14. 

59. Although the statute of 1824, provides that the post-master's certificate 
shall be evidence of depositions being lodged by one of the commissioners in 
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the post office for transmission by mail, yet this fact may be proved by the 
oath of the commissioner in court. Munston v. Miller, 1 S. 508. 

60. Notice of taking deposition left at dwelling house of the party with 
his clerk, not sufficient. McEwen v. Morgan, 1 S. 190, 

61. When parties had agreed that the deposition of a witness should be 
read on the trial, it cannot afterwards be objected to the deposition, that the 
witness was interested. Stebbins v. Sutton, 2 S. 247. 

^ 62. When deposition of witness, taken under the authority of a commis- 
sioner, directed abroad, appeared to have been sworn to before the commis- 
sioner — ^held that this was sufficient to authorize the presumj)tion that the 
witness had been sworn in a legal manner, and by an officer authorized by 
law to administer an oath. Glover v. Millings^ 2 S. & P, 28. 

63. In such cases it is not necessary to appear that the package containing 
the depositions had been deposited in the post office by the commissioners — 
such will be presumed to be the fact. Ibid. 

64. The 11th and 12th sections of the statute 1807, concerning witnesses, 
contain distinct and independent provisions for taking testimony in the different 
modes prescribed, and a party seeking such testimony, is at liberty to select 
either course. Ibid, 

65. It need not be shewn in the record of the testimony taken by commis- 
sion, that the commissioners adjourned from day to day during the time on 
which the commission authorized the execution of the duty. Ibid. 

66. The statute of 1807, authorizing the issuance of a commission to take 
testimony in cases of non-residence, &c. does not strictly require a written 
affidavit to be filed. Boardman v: Eidng, 3 S & P 293. 

67. While the court is disposed to sustain the practice of filing written 
affidavits, particular strictness will not be required in the manner of drawing 
them. Ibid. 

68. When the affidavit set out the non-residence of the witness by stating 
that he resided in tlie " city of New York," it was held that the non-resi- 
dence was sufficiently shewn. It may be laid down as a rule that when the 
locality is essential to give jurisdiction, or materially influences the contract, 
strict proof would generally be requisite ; but when the question only relates 
to the remedy, more liberality would be granted. Ibid. 

69. When a commission to take the testimony of a non-resident wit- 
ness appeared to have regularly issued, the court held it not error, that the 
witness being temporarily within the state was examined here, and his an- 
swer to interrogatories tatenk Cox et al. v. Cox, 2 P. 533. 

70. In taking the testimony of witnesses residing out of the State, it is not 
essential to file interrogatories in the clerks office previous to the issuance of 
the commission, a party seeking such testimony may either fila his interroga- 
tories, or propound his questions when the witness goes before the commis- 
sioners. AdmW. Wiggins v. AmtCr. Fryor, 3 P. 430. 

71. It is no objection to reading the deposition of a witness residing out 
of the State, regularly taken, that such witness has not signed it. Ibid. 

72. In such case, the certificate of the commissioners that it was signed, it 
not appealing to be so, is not sufficient apart from other circumstances of sus- 
picion, to warrant its rejection. Ibid. 

73. To authorize testimony to be used on a trial at law to be taken by 
depositicHi, an affidavit is essential, shew^ing the grounds rendering the depo- 
sition necessary ; and an affidavit cannot be dispensed with by shewing that 
the adverse party had notice of the issuance of the deposition. 

Worsham v. Goar, AdnCr. 4 P. 441. 

74. A commission to take testimony by deposition cannot be issued in 
blank, but before leaving the clerk's hands must be directed to one or more 
persons. Ibid. 
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VI. Parcl Evideiice to Explain, Vary or Contradict itrritten htstrumenis ; 
What may he Proved hy Parol; Notice to prodiice Papers; Secondary 
Evidence when not prodticedy or Papers host. 

75. Paxol evidence by a party tx5 show that a note had not been discount- ^ 
ed by the bank, admissible without notice to produce the books of the bank. 

— Semble* Gaines et aL v. Tombechee Bank, A. R. 52, 

76. Deposition by an attorney that he had filed the note with the papers 
in a cause — that he had since searched for it and could not find it, and that 
when he last saw it, it w^as in the possession of H. T. — held not sufficient to 
admit secondary evidence of its contents. 

Judson V. Eslava. A, R. 71. -d^ 

77. In an action on a written agreement, evidence of declaration by de- 
fendant at time of making it, not admissible. 

Wesson v. Carroll, A. H, 251. 

78. Parol evidence not admissible to explain a written agreement accord- 
ing to the understanding of the witnesses thereto. 

Bennett v. Hnbbard ^ Wilson A. R. 270. 

79. Evidence of parol agreement which would vary the effect of an in- 
dorsement, not admissble. Dwprey v. Crray, A. R. 357. 

80. Parol evidence inadmissible to vary the face of a bill of sale. 

Wren 8f Glover v. Wardlaw, A, R. 363. 

81. Action on a note to two persons — evidence that they were at the time 
in co-partnership with a third person, "who is yet alive — ^inadmissible. 

Cotton vl liane 4r White, A. R. 320. 

82. Parol evidence admissible in ejectment to prove the identity of the 
premises. Bvllock v. Malone, A. R. 400. 

83. The loss of a paper may be proved by a party's own oath, upon his 
first shewing that it did once exist. Bass v. Brooks, 1 S. 44. 

84. The affidavit of a party that a paper constituting a link in his chain of 
title, had been deposited by him with the clerk of the county court to be re- 
gistered — that the clerk had since informed him that it was not in his office, 
and that the party had made diligent search for, and could not find it, and 
that he believed it to be lost or mislaid, is sufficient to let in secondary evi- 
dence. Ibid. 

85. When there is written evidence in the power of the party to procure, 
parol evidence is inadmissible. Renaldi v. Rives, 1 S. 174. ) 

Cloud v. Patterson. 1 S. 394. J 

86. A receipt is not conclusive evidence of payment, and may be ex- 
plained. Gayle v. Randal, 1 S. 529. 

87. Parol evidence of authority to fill up the blank in a bond with payee's 
name — sufficient. Boardman v. Gore. Sf WilUams, 1 S. 517, 

88. Though a receipt for an amount be indorsed on a note, it is not conclu 
sivoj and the plaintiff may explain it, and show it was not paid. 

Gayle v. Randal, 1 S. 529. 

89. To an action on a note, parol evidence as to the understanding at the 
time of contracting, and not embraced in the note given, is bad. 

Caldwell if Bennett v. May, 1 S. 425. 

90. Declarations made by vendor after the sale, cannot be given in evi- 
dence to defeat the title derived from him. Martin v. Kelly, 1 S. 198. 

91. The contents of letters which are lost, may be proved by any one cog- 
nizant of the facts ; — the person to whom they are written, is not the only 
competent witness. Drish v, Davenport^ 2 S. 266. 

92. When a note has been executed payable to certain commissioners, 
parol evidence is admissible to show that the plaintiffs were the persons to 
whom the promise was made. Mu7idine v. Crenshaw, 3 S, 87. 



I 
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93. When a written instrument has by application of a proper rule of le- 
gal construction, a definite and particular meaning — parol evijdence is inad- 
missible to vary or add to it. Duff v. Ivy^ 3 S. 140. 

94. When a written contract is not ambiguous in its terms, and there is no 
fraud, mistake, nor other sufficient cause of exception, it cannot be barred, 
explained or added to by parol evidence. 

Barrenger ^ lUwdes v. Sneed, 3 S. 201. 

95. Parol evidence of an a^eement at the time of assigning a bond, that 
the obligor should be indulged two years, is not admissible in excuse of 
ordinary diligence. Stephenson v. Johnston, 3 S. 271. 

♦ 96. When fraud or deceit is the ground of the action by vendee against 
vendor, plaintiff will not be confined to the rule which prefers written to 
imwritten evidence. Biit the plaintiff may show the false representations 
made at the time of sale, though su<^ representations are not contained in 
the bill of sale. Cozzins v. Whitaker, 3 S. & P. 322. 

97. Parol evidence not admissible, to show that at the time a deed of trust 
of real estate was executed, it was intended to operate as an extinguishment 
of the note sued on. Brooks 4r Broion v. Maltbie, 4 S. & P. 96. 

98. Parol proof admissible, to show that a conveyance absolute on its face 
was .intendeaby the parties as a mortgage or security. 

Hudson V. Ishd, 5 S. & P. 67. > 
Derhazo v. Louis, 5 S, & P. 91. J 

99. The testimony of subscribing witnesses to a conveyance as to mat- 
ters agreed upon by the parties at the time of its execution, is not conclusive, 
and. other witnesses maybe introduced to show what conversation passed be- 
tween the parties at the time of execution, Ihid. 

100. Parol or extrinsic evidence is admissible to establish the considera- 
tion of a deed, provided it be not incompatible with the consideration exjyress- 
ed in the deed itself. Toulmin, v. Austin 5 S. & P. 410. 

101. Notwithstanding the general rule that a written contract cannot be 
contradicted, varied or explained by parol, yet a deed absolute on its face, 
may be shewn by parol to have been intended to operate as a mortgage, es- 
pecially in cases of fraud, provided the parol proof be strong and satisfacto- 
ry. English V. Lane, 1 P. 328. 

102. A parol agreement made contemporaneously with a written one, al- 
though the former should depend upon the latter, and relate to the same sub- 
ject, may nevertheless be established by parol proof, and maintained, if it 
can be so separated from the written as to appear not to have been intended 
to form a constituent part of it, and if it does not go to alter, contradict or 
explain such written contract. 

Garrmo v. Carpefnter Sf Hanrick, 1 P. 359. 

103. When there is no ambiguity apparent on the face of the instrument, 
nor any intimation given of latent ambiguity, the refusal of an inferior court 
to admit parol testimony to explain such instrument, is not error. 

Johnson, sur, v. BaUew, adm. 2 P. 29. 

104. It is not allowable to contradict or vary substantially a written con- 
tract or its legal import by parol evidence; and, where a verbal contract has 
been afterwards reduced to writing, the former becomes merged in the lat- 
ter, and it cannot be varied by parol evidence; and, though the verbal and 
written contracts were simultaneously made, the rule would not be va- 
ried. Mead v. Steger, 5 P. 498. 

105. But a party may show that by fraud or undue means, the contract has 
not been expressed fairly. Ibid. 
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106. S0| if it contain latent ambiguity, parol evidence is admissible. 

♦ Ihid. 

107. As to the consideration of a deed where money has been acknow- 
ledged to have been received, parol evidence is admissible to show that the 
sum was greater or less than that stated, or where no consideration is stated, 
it may be shewn what it was; or where, after stating the consideration, the 
words "and for other considerations," arc added, parol evidence has been 
admitted to show what those other considerations were. So a lesser or 
greater consideration of the same cfcaract^r may be shewn — ^so "when a deed 
IS made in consideration of natural' love and aSection, and one dollar, parol 
evidence is admissible. ' ' Ilnd. , . , ^ 

108. A justice of the peace whet is witness in a cause, may be asked — '*tth|* 
whether he has had any particular case before- him J but, may not speak of »*^ 
the papers connected with the suit, unless Aey are produced. 

Kennedy^ v. Dear, 6 P. 90. 

109. A party having the custody of a psiper may, upon first proving its 
existence by a disinterested witness, give testimony to the court of its loss, 
so that secondary evidence may be given to the jury. 

Morrow v, CampheU, 7 P. 41. 

110. A witness may state that he is a public officer, without producing his 
commission. Moody v. Keener^ 7 P. 218. 

111. The entries of a clerk in a merchants book, who has removed from, 
and resides out of the State, are not admissible on proof of his band-writjng. ^ 

Moore v. Andrews ^r Brother, 5 P. 107* * 



VII. PremmptioTis, Admimom, Declarations, Hearsay, and. General Reptir 

tation a9td Customs, 

112. Admissions made when a party is about to submit a cause to arbitra- 
tors, not evidence in a suit afterwards brought against party making^ them. 

Wilson, adm, v. Hews if Hews, A. R. 225^ 

113. Action for false imprisonment — plaintiff having proved a part of a 
conversation of defendant, when he had plaintiff handcuffed. Defendant, 
allowed to bring out all he said at that time, though it was in relation to a 
warrant not produced. Rogers v. Wilson, A, R. 407. 

114. A written request from A to B, not expressing to be for value receiv- 
ed, is not presumptive evidence that A was indebted to C 

Garrow v. SaUe, 1 S. 499. 

1 15. In an action against a ginner of cotton, for cotton lost by fire, the 
plaintiff may prove the usual custom of ginners, as to the manner of cacrry- 
ing lights about the gin-house. Maxwell v. Eason, 1 S. 514. 

116. On a ceivenant by two obligors, produced in. evidence by pbintiif, 
there is inddrded a credit, signed by one of the obligors ^ar the plaintiff, the 
jury may presume, without further proof of agency, tiiat the credit Was pro- 
perly entered. Rivera v. Loving, 1 S. 395. 

117. In an action by payee against maker of a note, the note being in- 
dorsed in blank by the payee, and an order written thereon to credit the ma- 
ker without further evidence — ^held that the presumption of consideration 
from the payee t& the maker was rebutted by the circumstances. 

Allen's eoc^r. v. MattJhew, 1 S, 273. > 
Landrum v. Brookshire, 1 S. 252^ ) 
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118. between third persons the presumption is that pubb'c oiEcers have 
done their duty ; therefore a purchaser of personal property at sheriff sale> 
need not prove that the sale was duly certified. — Quere — as to real estate. 

Brandon v. Snows ^r Oimningham^ 2 S. 255. 

119. An admission by defendant of plaintifTs demand, is sufficient evidence 
to recover on without proof of the original entries or production of the ac- 
count. . . Johnson v. Kelli/ Sf Hutchinson, 2 S, 490. 

120. The gratuitous declarations of an agent as to the ownership of pro- 
perty entrusted to his chufge are not evidence — ^if competent he must be pro- 
duced in person. * Standefer v. Ghisholm^ 1 S. &P. 449, 

• 121, Thf 6,ct of linea being drawn through the face of a bond or note, 
is presumptive evidence of its being carfcelled or satisfied, and such a question 
is for the jury. l^itcher'^ Remsen v. Patrick* s adrrCr, IS. ^ P. 478. 

\ ' 122. The long estftbltshed rule of evidence that hearsay is not admissible, 

will not admit of any exception in cases whete a party appHes for his free- 
dom, and when he seeks to establish a fact which living witnesses may at- 
test, ex9ept it be a fact as to pedigree, prescription, &c. 

Glcm&r V. Millings, 2 S. & P. 2S, 

123. The declarations of an agent who is dead, cannot be given in evi- 
dence in suit on contract as to the rescission of contract. 

• Dicherson v. Hodges, l.P. 99. 

124. The answer of a defendant to a bill filed for the discovery of testi- 
L • mony in aid of a trial at common law, may be used by the plaintiff on that 

trial or not; and if used, any other evidence consistent whh the use is not 
• thereby precluded. Cox et al. v. Cox, 2 P. 533. 

125. It is no departure from the rules of evidence to prove the notoriety 
in a neighborhood of a fact already proved to exist, to lay the foundation for 
an affim^ance that defendants were cognizant of that fact. 

Ward 4r Thompson v. Hemdo7i, 5 P. 382. 

126. Thus when defendant represented to plaintiff an insolvent person, as 
being good fpr his contracts, hear-say was held admissible to prove the noto- 
riety of the insolvency in die neighborhood, and establish the presumption 
that defendants knew it when they represented him otherwise. 

Ihid, 

127. Evidence of good character is not admissible to repel the imputation 
of fraud in civil proceedings — aJiter, when character is directly put in issue, 
or on the trial of an offence against the State involving moral turpitude, or an 
indictment for breach of the peace. Ibid, 



VIII. Of the CompeteTicy and Credibility of Witnesses, when IncompetefU 
on the ground of Interest, or for other Cause ; When and how 
their Interest may be Released av>d Com'petency Restored; Credi- 
bility of Witnesses, and how Tmpemched, a/nd how a Witness is to 
be Examined: 

128. Release of interest of a witness doed not legalize his evidence given 
before the release. Wyn ^ Wife y. Williams, A. R. 136. 

129. A legatee not competent witness for executor so long as his legacy 
is subject to abatement. Ex^rs, of Strong v. Finch, A.'R. 256. 

130. A witness should not be permitted to examine entries made by plain- 
tiff in his book of accounts unless under special circumstances, as the witness 
having seen the entries made, &c, Beddo v. Smith, A. R. 397, 

16 
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131. If, on the cross examination, evidence of plaintiflfs bad character be 
given, defendant may use and insist on it. 

Rogers v. Wilson, A. R. 407. 

132. In action of trover for slaves, the uncle of plaintiff is a competent 
witness. , High v. Stamhar, IS. 24. 

138. One of the makers of a note is not a competent witness to invalidate 
it. Ross ^ Wife V. TFc*, 1 S. 138. 

134. In an action against two joint obligors, one of them is not a compe- 
tent witness to prove uiat the other executed the instrument. 

Whatley ^ Gray v. Johnson, 1 S. 496. 

135. A witness who has sold a slave to two different persons, v competent 
to give evidence in an action between them for title to the slave, his interest 
being equally balanced. Jones \,J, ^r W, Parle, 1 S. 419. 

136. Though a witness has sold a slave to two, and given an indemnity to 
one, he is still competent. « Ibid. 

137. The payee is a competent witness to impeach the consideration of the 

note. • ' Todd v. Stafford, 1 S. 199, ' 

.138. W conveyed with warranty to M, M to Y, Y to plaintiff— W and Y 
competent witnesses for defendant. Martin v. Kelly, 1 S. 198, 

139. In an action by executors, plaintiff offered a deposition of a witness, a , 
son-in-law of the testator — ^held that he was an incompetent witness'. " ■ 

McKinn^y exW, v. McKhmey, admW,, 2 S. 17. 

140. Plaintiff cannot, after examining a witness introduced by hhnself, 
propound questions to him tending to show that he is incompetent, or un- 
worthy of credit. Winston v. Mosdy, 2 S. 137. 

141. Nor can he examine other witnesses to prove him incompetent, or to 
impeach his credit. Ibid. 

142. But he may introduce other witnesses to establish the facts of his 
case, though they contradict what his previous witness deposed to. 

> ' Ibid. 

143. It is the province of the judge to deteitnine on the admissibility of 
evidence, and for the jury to determine if it proves the facts charged. 

Clifton V. Grayson, 2 S. 412. 

144. Nominal plaintiff in a suit cannot be rejected as a witness for the de 
fendant, when it appears that he was individually consenting to be made a 
witness. Prewett for Johnson y. Marrs, 1 S. & P. 17. 

145. The declarations of a party cannot be given in evi4ence unless they 
form a part of the resgestcB. Kennedy v. Mendmi, 1 S. & P. 220. > 

Bank V. Mcl^ade, 4 P. 252. ) 

146. When the interest of a defendant in execution is perfectly balanced 
between the claimant and plaintiff, he is a competent witness for either party, 
and must be produced, and evidence of hi« declarations is not admissible. 

Sta?idef€^Y. Chisholm, 1 S. &P. 449. 

147. A witness testifying in chief, should furnish facts from which his 
opinion or belief of a matter is drawn, but the supreme court will not 
infer that this rule has been departed from when^die bill of exceptions 
does not show a state of things to authorize it. - * 

Totdmin v. Austin, 5 S. & P. 410. 

148. Mere objection to a witness^ of interest in the subject matter of an 
action will not render him incompetent, he not being interested in the event 
of the suit. - McGee v, Andrea if'Estis, 5 S. & P. 426. ^ 

Ke9M9i V. McRae, 2 P. 389. ) 

149. A sells property toB and'B. sells to C, and the property is levied on 

and sold to D, under execution against A, in a suit by C to recover from D, , 

A is not a competent witness. Pruit ^ Martin v. Lourry^ 1 P. 101. ' 
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150. It is not competent for a witness to give testimony as to whether 
particular language used, vft's calculated to produce fear in 5ie mind of one, 
so as to induce him to execute a paper. What the language was, must be 
submitted to the jury, from which they are to draw their own inferences* 

Johnson, surv. v. BaUeia, adrrCr, 2 P. 29. 

l^L A party objecting to the introduction of >yitnes8 has a right to show 
that ^ has an interest in the event of the suit, and the rejection of evidence to 
that end is error ; and this, notwithstanding witness on his voir dire, dis- 
claims any interest. Garrol v. PathkUler, 3 P. 279. 

152. All testimony in trials at common law inust be delivered in presence 
of the jury, who are to try a cause or assess damages, except when the tta 
tute provides for the admissibility of depositions ; therefore, the evidezice 
spread on the record of a case in which a demurrer is offered to evidence, 
cannot be allowed to go to a second jury empannelled to assess damages af- 
ter the demurrer to evidence is ovemded. 

Young v. Foste'^, 7 P. 420. 

153. On the examination of witness in chief, it is not permissible to ask 
for his opinions or conclusions unless when they are inferences of skill and 
judgment. Bullock v. Wilson, 5 P. 338. 

154. Though in cross-examination it is allowed to make pointed and direct 
inquiries— yet such direct inquiries must be confined to the elucidation of le^ 
gal testimony. « Ibid, 

155. One«whose property hasbeenleviedonin attachment is a competent 
witness to show a sale of the same property to a vendee previous to the 
levy : — ^it not appearing that a sale of the property has been made and the 
proceeds applied to the satisfaction of a final judgment against the defendant 
in attachment. Ilolman Y*Arnet^ 4 P. 63. 

156. A defendant, after his testimony in defence is closed, has a right to 
prove that a witness called by plaintiff to rebutt the defence is unworthy of 
credit. Davenport v. Drake, 8 P. 342. 

157. When evidence has been admitted by an inferior court to an issue on 
some points within which it might have been admissible, and others not — the 
supreme court will not reverse — ^the bill of exceptions not shewing that the 
evidence was admitted in respect to a part of tiie issue, to which it might 
have been incompetent. Bullock v. Wilson, 3 P. 382. 

158. One who is a party provided for in a deed of trust, is not a competent 
witness to sustain the deed, and a sale made under it by the trustee. 

Bank v* McDade, et al. 4 P. 252. 



IX. Of the Relevancy of Testinumy ; Of the Evidence in Particular Cases 

and under Particular Issues. 

159. If, when a case is closed, enough is not shewn to support the action, 
the wholfe body of evidence may then be irrelevant for want of some essential 
part, but until that time it is not the province of the court to reject, if legal. 

Spears v. Cross, 7 P. 437. 

160. When the competency of evidence offered depends upon facts of 
which there is no proof or offer of proof — ^it is not error to reject it. 

Wiswall V. Ross Sf Earle, 4 P. 321. 

161. Testimony having any legal effect in a cause cannot, in respect to its 
weight as proving, a fact, be determined by the court ; but whether evidence 
tends to prove what is pertinent to the issue, may properly be considered by 
the court. Ibid, 
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162. In action by assignee against obligor on bond, plea — fraud and failure 
of consideration, it is competent for assignee to pi#vethat the obligor, after dis- 
covering the fraud, had referred bis matters with the obligee to arbitrators, 
and had taken a benefit under the award. 

Christians Scott, A. R. 354. 

163. Assumpsit against H, surviving partner, for goods sold and de^wred 
to the partnership, though the goods were charged on the books of tlW ven- 
dor to the deceased partner separately, the evidence admissible to show that 
they came to the use and possession of the firm. 

AdrrCr "Parmer v, HumpJiriea, A. R. 383. 

164. On quantum meruit for keeping a bar, the established tavern i^tes are 
not the best evidence, unless it be shown that plaintiff was tavern keeper. 

Beddo V. Smith, A. R. 397. 

165. Action for penalty, for voting without legal qualification — the best 
evidence is the list of voters, taken as required by statute. 

Olive V. O'RUey, A. R. 410. 

166. In malicious prosecution, the declarations of defendant that he had 
abandoned the title to a negro, which he had charged plaintiff with hav- 
ing robbed him of, as well as his afiidavit before a magistrate in relation 
thereto, is evidence for plaintiff. Bennett v. Black, 1 S. 39. 

167. Under the general issue in assumpsit, any evidence tending to increase 
or diminish the value of the article sold, is proper. 

Mun V. Pop€^2 S. 4984 

168. If a party agree to receive property as payment, it may be proven 
as payment under the general issue, to the extent of its value or stipulated 
price. ibid, 

169. Evidence' that a' party was diligently sought for and could not be 
found — good, under averment, in declaration by indorsee against indorser of 
h, bond, iat the instrument was duly presented to the maker thereof. 

Taylor y. Branch, 1 S. & P. 249. 

170. Under a plea (upon which issue was joined.) to a suit brought on a note 
that the plaintiff is not the legal holder thereof, the defendant has the right to 
contest the authority of the plaintiff to sue on the paper upon which action is 
commenced. Bryant v. Owen, 2 S. & P. 134. 

171. The obligor, in an attachment bond, conditioned for the return of 
the property or for the satisfaction of the judgment rendered, is an incompetent 
witness in the attachment cause. , Stowe v., Sewall, 3 S. & P . 67. 

172. In an action on an agreement, for the payment of a certain sum, 
when a certain lease should be transferred to defendant, held that evidence 
shewing that subsequent to the agreement a stranger had enjoyed possession 
xmder a tenancy from defendant, was presumptive proof to authorize the jury 
in finding for plaintiff. Roberts v. Stodder, 3 S. & P. 215. 

173. When several pleas are pleaded, in pursuance of the statute, any 
evidence is admissible, which might be legally introduced under any one of 
them. . Commons v. Walters, 1 P. 323; 

174. Action on writing obligatory, and plea of payment, it is necessary 
to produce the evidence of debt on trial. 

Hendersmi, adm. v. Koss, adm, A. R. 421. 

175. Count on a promissory note, With a count iimmvl computassent, sus- 
tained by evidence of a due bill, under plea of general issue. 

Johfison V. Johnson, A. R. 263. 
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X. Of the Allegata et Trohata; and of Demurrer to Evidence. 

176. An averment, that defendant promised to pay plaintifF a certain sum 
of money, is not supported by evidence, that defendant in a letter to F. D. 
states tliat he has agreed to pay plaintifF the said sum, and requesting P. D. 
to pay it. Magoffin v. Westhrook, A. R. 58. 

177. Declaration in assumpsit, against S. B. describing a promissory note 
as with the proper hand of said S. B. thereunto subscribed; a note subscribed 
by S. B., executor of W. B., by her agent F. H, G., may be given in evi- 

"ence — semhle, Baldvnn v. Stebbins, A. R. 180. 

178. Evidence of a contract in the alternative, does not support a decla- 
ration, stating an absolute contract. Williams v. Kinnardy A. R. 196. 

179. Declaration against Philip Taylor, supported by evidence of a bond, 
signed "Pilip Taylor." Taylor v. Rodgers, A. R. 197. 

180. Declaration describing note in which time of payment is not named, 
is not supported by evidence of a note payable nine months after date. 

Callers, exW. v. Bimey, admW, A. R. 206, 

181. Declaration on a specialty, not supported by evidence of a note, hav- 
ing a scroll annexed with "seal** written therein, nothing bdng expressed in 
the body of it, that it was intended to be sealed. 

Henderson v. Ross, A. R. 421. 

182. Declaration on a promissory note, acknowledging money to be due 
to plaintifF, and promising to pay C — sustained by note to plaintiff, to pay C, 
sheriff to satisfy an attachment. Borne, aim, v. Foster, A, R. 264. 

183. Because an account stated, may be declared on as such, the plaintiff 
is not precluded from introducing an account stated under any of the assump- 
sit counts. Stowe v. Sewall, 3 S. & P. 67. 

184. Declaration against one as the maker of a note, by the name of 
"John" C, setting out the execution thereof by "defendant" — will be sus- 
t£uned by the production of a note signed by "J" C, there being no attempt 
to set out the note in hcec verba. Cantley v. Hopkhis, 5 S. & P. 58. 

185. An avermeut that one promised to pay the plaintifF, by the name and 
description of " Duncan McL." is sustained, by evidence of a bond pay- 
able to " D. McL." McRea ^ Augustine v. McLean, 3 P. 138. 

186. A variance in the description of a contract which must be construed 
the same, whether the variance existed or not, not changing its nature, will 
not be regarded. Harrison v. Weaver, 2 P. 542. 

187. (3n demurrer to evidence, the court must take as true, against the 
party demurring, not only all the facts plainly proved but all inferences which 
may be legitimately drawn from them; The evidence, however, is to be gov- 
erned by the same rules as in other cases, as to the inference of witnesses. 

Carrington v. Caller, 2 S. 175. 

188. When defendant demurs to plaintiff's evidence, the court may, in its 
discretion, compel the plaintifF to join therein. 

Brandon v. HuntsviUe Bank, 1 S. 320. 

189. Whether it be discretionary in the court to compel a party to join in 
demurrer — quere? But, in demurrer to evidence, the party must admit the 
facts and conclusions which may be reasonably inferred therefrom, otherwise 
the other party is not bound to join in demurrer. 

Savyyer v, Fitts, 2 P. 9. 

190. When the truth of evidence, adduced to support an issue, is admitted 
by a defendant, but its legal effect is denied, such defendant has a right to 
demur to the evidence, and the plaintifF in such case would be compelled 
either to join in the demurrer, or to waive the testimony. 

Alexafnder v. Fitzpatrick, 4 P. 405. 
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191. For the refusal of an inferior court to compel a party to join in de- 
murrer or waive the testimony— error will lie. Though it seems that a party 
would not be permitted to complain in error of the rejection of a demurrer, 
when the record showed it to be frivolous. Ibid, 

See Assumpsit, Award, Bills and Notes, Corporatia^is, Covenants, Exe- 
cution, Interest, Partnership, Principal and Agent, Sheriff, Tre^ass and 
Ejectment, Usury, Release. 
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EXECUTION. 



1. Property allotted to an administrator as distributee, not subject^o an 
execution, against goods, &c. of intestate. Lewis, adm. v. Letms, A. tt. 95. 

2. Lien of an execution destroyed by an injunction, «e»ii/^-rCrenshaw, 
J. dissenting. Barnes v. Baker ^ Sledge, A. R. 373. 

3. Money made on an execution in favor of S ; B claims the money — 
a former execution on B's judgment having been returned satisfied — ^his claim 
cannot interfere with S. Ibid, 

4. No excuse for sheriff, in not returning an exjecution, that he put it 
into the post-ofEce. Mc Whorter et aJ. v. Marrs, 1 S. 63. 

5. When a plaintiff neglects to sue out his execution, from term to term, 
an execution on a younger judgment, delivered to the sheriff in any inter- 
mediate time, will acquire a priority. 

McBroom Sf Turner v. Rives, 1 S. 72. 

6. Judgment against administrator; lands descended cannot, by 5ci.^, 
against the heirs, be made liable to exeuction. 

BeUs, Trigg ^r Watkifis, v. heirs of L, Rohinsan, 1 S. 193. 

7. Prior to statute of 12 January, 1826, a motion would not lie against 
a sheriff, duly making his return, for failing to make the money onji^ja. 

Williams v. McBroom, 1 S. 192. 

8. Ah execution cannot be quashed, because more costs are taxed than 
are due. The error can be corrected, on amotion to re tax. 

Anofiymous, 2 S. 228. 

9. The execution loses its priority if it be not sued out from term to term; 
and, when an intermediate term is pei^nitted to elapse, between an original 
and an alias execution, the issuance of a ca. sa. to the intervening term, will 
not continue a lien on property, created by the former execution. 

Gary v. Gregg, 3 S. 433. 

10 . A plaintiff may sue out an alias Ji. fa, without obstructing his right 
to a ca, sa, during the time the former may be in the hands of the sheriff. 

Ihid, 

11. When an execution, issued by justice, runs into a different county 
from that in which issued, and is indorsed by another justice, under the sta- 
tute, it is not necessary to render the execution evidence, that the signature 
of the justice issuing it should be proved. 

Burgess ^ Davis v. Sugg, 2 S. & P. 341. 

12. An execution does not loose its lien, by beiug suspended in its ope- 
ration on particular property, by proceedings under the act of 1812, to try 
the right of property — but may be levied upon other estate of defendant for 
its satisfaction. Mills, sheriff, v. Williams, 2 S. & P, 390. 
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13. Where A & B, being obligors in a bond, given under the act of 1812, 
(on a claim to property levied on) on the property having been found sub- 
ject to the execution, paid the judgment obtained against their surety on the 
bond; and, afterwards, when the same property was levied on under other 
executions, procured the issuance of an execution on the judgment, on which 
that had issued, upon which the right of property was tried and had it levied 
on the same property, and it was sold under all the executions — ^held that the 
proceeds were to be applied to the benefit of the execution paid off by A & 
B. Ibid. 

14. Under an execution from justice of the p^ace, in our State, the 
life estate of a defendant, in real estate, may be sold, as, also, the estate of a 

Jjlllenant in common, in default 6f personal property. 

15. An execution will not be quashed on motion, on a mere parol show- 
ing that it has been paid. 

Clemans ^ McLellan, v. Praut 8f Brahan, 3 S. & P. 345. 

16. An execution will be inforced for the benefit of a surety, who has 
paid it ; but the fact must appear by evidence that the surety is to be bene- 
fitted. Ibid. 

17. Money paid on an execution to the officer after its return day, or be- 
foBe the issuance thereof, will not be a satisfaction, and no motion can be sus- 
tained against sheriff, or an action maintained against his sureties. 

Barton v. Lockhart, 2 S, & P. 109. ) 
Bobo Sf Johnson v. Thompson, 3 S. & P. 385. J 

18. Nor will payment of any thing but money to an officer be consider- 
ed as satisfaction of an execution. 

Ibid. 

19. The interest of a mortgagor may be levied on and sold under an 
execution. McGregor 4r Darling v. Hall, 3 S. & P. 397. 

20. At common law an execution bearing date (though by relation back 
to the first day of the term) before defendant's deatn, may be acted on by the 
sheriff, without making the personal representative a party ; but if sych re- 
presentative is made a party, it must be done by sci. fa., or the execution 
It seems, would be void. Collingsworth v. Horn, 4 S. & P. 237. 

21. If no execution issues within a year and a day from rendition of the 
judgment, or if not sued out before the death of a defendant, an execution 
taken out would be irregular, except by sci. fa. — semble. Ibid. 

22. WJien an execution however, is regularly sued out, it may be. regu- 
larly continued by alias, &c., although defendant may die during such time, 
without revival by sd. fa. \ for when the alias or pluries is regularly sued 
out, the lien of an execution is kept alive. Ibid. 

23. When, however, alias or pluries executions are not regularly issued, 
the rights of third persons obtaiined in such intermediate time, will destroy 
the operation of the lien as to them. Ibid. 

24. When execution issues after the death, on a judgment obtained before 
the death, though it might be irregular, yet it is not void but voidable only, 
and cannot be questioned by a stranger. Ibid, 

25. When an execution has been superseded by the order of a chancel- 
lor granting an injunction, and upon a hearing, the injunction is dissolved and 
bill dismissed ; an appeal from this decree, and the execution of the usual 
bond, do not revive or continue the injunction, so as to supersede the execu- 
tion. Gurrow v. Carpenter Sf Hanrick, 4 S. & P. 336. 

26. Nor in such case, when the execution is taken out while the appeal 
is pending, will the court on petition award a supersedeas. Ibid. 

27. The power of the court to quash executions is not limited to periods 
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prior to their return, but such execution may be quashed after their return, 
especially if they still have virtue. 

Isaacs 4r BagUy v. Jtidge ComUy Court Jeffersmi^ 5 S. & P. 402, 

28. When an execution had been returned by the proper officer " satis- 
tied," the clerk, on the ground of mistake, cannot issue a^new execution, in 
the same case, without the action oF the court beirtg first had thereon. 

HarJcins v. Clemens y 1 P. 80. 

29. A mere equity of redemption in pe^onal property u^^cempanied 
with possession in the mortgagor, cannot be reached by execution; and made 
the subject of a levy and sale. * 

FerJdns Sf Elliot v. Mayjidd, 5 P. 182. 

30. The lien of executions in the hands of a sheriff, is not divested by a|^. 
subsequent levy and sale by a constable of defendants effects, notwhhstand- - 

ing the statute 1828. Harrison v. Marshal, 6 P. 66, 

« 

See Judgment. 



EXECUTORS AND ADMINISTRATORS. 
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I. OP THE ACTION BY AND AGAINST EXECUTORS AND ADfillNISTRATOIlS . 
OF THE PARTIES THERETO ; OP THE BOND AND SECURITIES. 
II. TO WHOM ADMINISTRATION WILL BE GRANTED, AND OP THE RESIGNA- 
TION ; OP THE POWERS AND OBLIGATIONS OF EXECUTORS AND AD- 
MINISTRATORS. 

III. OP THE ADVERTISEMENT; OF THE PRESENTMENT OF CLAIMS ; OF SET- 

TLEMENT OF ACCOUNTS, AND OF SALES BY REPRESENTATIVES. 

IV. WHAT SHALL BE DEEMED ASSETS, AND WHEN EXECUTOR OR ADMINIS- 

TRATOR WILL BE HELD LIABLE IN THEIR INDIVIDUAL CHARACTERS 
FOR A DEVASTAVIT OR OTHER CAUSE. 



I. Of the Action by and against Executors and Administrators; — Of the 

Parties thereto; — Of the Bond and Securities. 

1. Administrator declaring upon contract made with him as such, need not 
make profert of letters of administration. 

Caller v. Dade, A. R. 20. 

2. Note payable to two executors, if one die, the right of action is solely 
in the survivor, and the executor or administrator, of the deceased executor 
cannot join. TVdters y. Oreaghij^ Shields, A. H, 128. 

3. On a note payable to administrator, the right of action follows the ad- 
ministration, and the administrator, de bonis 9um, may sue. 

Caller ex*r. v.' Boykin ^ Basset, A. R. 206. 

4. Action cannot be continued against an administrator after he has declar- 
ed the estate insolvent. See Statute. 

Colbert, adnCr. v. Chmidler, A. R. 254. 

5. An action cannot be sustained against an executor in his representative 
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cbaractery so as to authorize a judgment <:^ bonis tesUUoris, on a contract made 
by him, nor can a judgment de bonj^ ptopriis^ be rendered in suph an action. 

Baldvnn v, Stebbins, A. R. 180. 

6. A creditor cannot sustain an action against an executor after the estate 
bas. befiB4 declared insolvent, until the county court, or the final report of the 
conuqissioners a^all have declared the proportion in which the claims are to 
be pavdfK ' Malwie v. Gaines^ A. R. 317. 

7. OaJN^s^ecutov may main^tain an action against another upon an express 
promise. ' - - . . Phillips v. Phillips, 1 S. 71. 

8. To an action by tM|^dministrator with the will annexed, appointed in 
this State, the defendant ^eaded th^re was an executor appointed by will in 

•^ South Carolina where the testator died; that he proved the will, took pos^ 
' , session of all the property, &b.* that he was in this State, and under no legal 
. 4isabifity.-r-The plea held good. 

'\f^ GayU Sf Pitts, adnCrs. v. Plackbum, 1 S, 429. 

9. The plaintilhteplies that the property ^in dispute was, and yet is, in this 
State — within the jurisdiction of its courts, and that it never came into the 
possession of the executor in South Carolina — that the letters were granted 
1W1 a copy of the will proved in South Carolina, with the knowledge and as- 
sent oi the executor, who never proved the will in this State, and that the 

■ grant of letters is unrepealed — ^replication held insufficient. Ibid. 

10. When there are two executors, to make them parties to a suit, process 
must be served on both. Jmie^ ex^rs v. WUhiiisoii, 3 S. 44. 

* , 11. In trover against administrator, the statute of limitations does not be* 
pn to run, until administjration granted, when defendant acquired the proper- 
ty after death of intestate. Johiison admW. v. Wren, 3 S. 172. 

12. In an action by one administrator on a decree rendered in another 
State in favor of three — ^held sufficient, if declaration averred that the other 
two had been dismissed. Cheen v. Foley, 2 S. & P. 441. 

. 13. In such suit it is not essential to aver that the plaintiff's intestate had, 
at the time of the death, no known place of residence in this State, and that 
BO letters of administration had been sued out here. Ibid, 

14. When a suit is brought against administrator for goods &c., the decla- 
ration not shewing that they were for funeral expenses — ^held a good plea, 
puis darrein contintumce, that during the pendency of the suit, the estate had 
been returned insolvent ; and that a replication, not averring how much of 
the demand was for the funeral and last sickness, and whether of sufficient 
amount to give court jurisdiction, was not good. 

Fennel, Davis ^ Co, v. Patritk, adrrCr. 3 S, & P. 244. 

15. An administrator de bonis no?i, cannot sustain an action at law against 
the representatives of a former administrator, to recover mdney received by 
the latter in the course of his partial administration, and not accounted for* 

Chamberlin, adm^r v. Bates, 2 P. 550. 

16. The authonty of such an administrator, embraces only such of the 
personalty of the first descedent as remains unadministered in specie, unal* 
tered, or unconverted by his predecessor. Ibid, 

17. An administrator within six months afler grant of letters, cannot be 
summoned as garnishee, and judgment rendered against him thereon. 

PresnaU v. Mabry, 3 P. 105. 

18. One who is administrator in right of his wife, does not have his char<» 
acterso changed by his decease, as to render it necessary to revive proceedings 
in equity commenced against ^em jointly, by a supplemental bill, charging 
him as executor de smh tort, Draughan v. French, adurCr, 4 P. 352. 

19. The plea of non-assumpsit to an action by one ajB administrator, admits 
the plaiBtifFs right to sue in that capacity. 

Worsham v. Groar, adnCr, 4 P. 441. 

17 
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20. An administrator de bonis non, may well maintain an action on a note 
given to his intestate for land, for whicli, mtestate had given vendee his bond 
tor title, and placed him in possession of the premises. 

White V. Beard, 5 P. 94. 

21. One suing as administrator de bonis non, should aver in declaration the 
death of administrator in chief. Cummins v. Edmunswi, 5 P. 145. 

22. In an action upon an inetrument payable to the administrator of the 
estate, there should be an averment as to who was administrator when the 
note was executed ; and that the note was executed to him by that name 
Bnd description. Ibid. 

23. At common law an action could not be maintained by executor or ad- 
ministrator, to recover damages for an injury done to eitner the person or 
property of the testator or intestate, for the action died with him; and the sta- 
tute 1826, only authorized certain actions to be revived by the representatives, 
and not be commenced de novo, Blalceny v, BlaTceifiy, 6 P. 109. 

24. Citation to an administrator, calling upon him to show cause why 
judgment should not be awarded against him for the distributive share in an 
estate, must set out the proceedings had on the settlement of the estate. 

Welch, admW v. Walker, et tix, 4 P. 120^ 

25. By the marriage of a.Jeme sole administratrix, the husband becomes 
joint administrator with her ; and if the husband sue, or be sued as adminis- 
trator, the wife must be joined : — but in cases where administrator may be 
charged in his own right, the action lies against the husband alone. 

Williamson et al, v. HiU, 6 P. 184. 

26. In such an administration the husband cannot urge against the claim of 
a distributee, the invalidity of the grant of administration, or the want of 
jurisdiction of the court making the grant, which the wife had sought, and 
both acknowledged by the acceptance an d exercise of the trust. Ibid. 

27. Nor can a personal representative object to notice required in settle^ 
ment of the estate, for the want of regularity, it not being intended for Ihs 
advantage, but for the benefit of creditors and distributees. Ibid. 

28. By mistake in the condition of an administration bond, it was written^ 
"that if M. R. who was the deceased, should well and truly perform the duties 
of administrator." The mistake being apparent in the face of the instrument, 
it was held that this did not vitiate the bond, and that it might be declared in 
its proper form. Moore, et al. v. Chapman, Judge C, C. 2 S. 466. 

29. After settlement and decree by county court, requiring administrator 
to pay over a sum certain, a distributee may bring his action on the bond, and 
assign the non payment as a breach. Ibid. 

30. And when the settlement is final, no refunding bond is necessary. 

Ibid. 

31. Executors are not entitled to exercise any powers as such, other than 
in the collection and taking care of the estate until they have given bond and 
taken the oath prescribed. Cleveland, et al. exWs v. Chandler, 3 S. 489. 

32. Action of debt cannot be maintained on executor's or administrator's 
bond, to enforce a settlement of accounts, and the payment of a legacy, until 
a decree has been rendered by orphan's court. 

Judge Madison County Court v. Looney, e^ al. 2 S. & P. 70. • 

33. A mere settlement of accounts of the representative of an estate, 
whether partial or final, will not authorize a suit against the sureties on the 
bond, unless the settlement was followed by an order or decree of the orphan's 
court, specifying the sum due, and to whom to be paid. 

Judge Limestone County Court v. French, 3 S. & P. 263. > 
Judge Limestone County Court v. Coalter, et al. 3 S. & P. 348. J 

34. Before suit can be maintained against the sureties of an executor or 
administrator on the bond, it must appear that assets have been found in tho 
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hands of the latter, and that the money alledged to be due cannot be recover- 
ed of them. Ibid. 

35.. The return of an execution, nuUa bona against executor or adminis- 
trator, will be sufficient to authorize a suit against the sureties on the bond. — 
semble. Ibid. 

36. Suit cannot be maintained against the surety of an administrator on 
the bond, when it does not appear that a judgment has been rendered resfu- 
larly against the administrator as such. 

Fatdk V. Judge Monroe County Court, 2 P. 538. 

37. In debt on an administrator's bond, it is no valid objection to the decla- 
ration that it does not disclose that the assets which came into the hands of 
the administrator, were justly chargeable with the sum sued for, or that they 
were of value sufficient to discharge it after the payment of all claims enti- 
tled to priority. Thompson, Judge v. Searcy Sf Feame, 6 P. 393. 

38. Nor is it a good objection to a declaration that the names of all the 
plaintiffs in the judgment recovered against the administrator, are] not' set 
forth. Ibid. 

39. But the sureties to an administrator's bond cannot be charged beyond 
the amount of assets which came to the hands of the administrator; and there- 
fore in an action on the bond against the sureties, the jury must find not only 
for the plaintiff, but^also to the extent to which the administrator has wasted 
the assets. Ibid. 

40. Though the administrator may, when sued alone, be charged for a 
constructive waste, yet to authorize a recovery against his sureties, an actual 
devastavit must be shewn. I bid. 



II. To whom Administrationtoill be Granted, and of the Remgnatiofi; — Qf 
the Powers and Obligatia/is of Executors and Administrators. 

41. On a written undertaking by intestate to clear out of the land office, 
and transfer a certain tract of land, administrator cannot be compelled by 
the orphan's court to make title thereto. 

Lacy, adrrCr. of Thompson v. Sampson, A. R, 33. 

42. Administrator may revive writ of error, and will be entitled to con- 
tinuance thereon as in other cases. 

AdrrCr. Lems v. Lewis, A. R. 35. 

43. Property allotted to administratrix as distributee, not liable to an exe- 
cution against goods, &c. of intestate. Lewis v. Lewis, A. R. 95. 

44. The act of 1811, exempts executors and administrators from the lia- 
bility of costs de bonis propriis. AdrrCr Dancey v. Orton,A. R. 111. 

45. It is error to rendeV judgment against administrator de bonis propriis. 

AdrrCtx Armstrong v. Johnson, A. R. 169. 
Boide's AdrrCtx v. Foster, A, R. 264. 
ExW Greening v. Broton, A. R. 353. 

46. A purchase by an administrator at his own sale by auction under legal 
authority, is not void, per se, but isprim>a facie valid. 

Bramian, et al. v. Oliver, 2 S. 47. 

47. Nor will such a sale made in South Carolina be held void, though 
made without an order of court ; the laws of South Carolina not being pro- 
duced to show that such order is necessary. Ibid. 

48. Under the act of 1806, regulating the grant of administration to the 
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next of kin : — ^if there be no widow, the father is entitled totheadministration, 
in preference to the sisters or brothers of the intestate. 

Broum v. Hay ^r Germany, 1 S. & F, 102. 

49. The statute 1822, authorizing sale by executor or administrator of the 
real estate, superseded the provisions of the act of 1803.— iSewi^Zc. 

Wylie Sf GayU v. White if Leslie, 3 S. & P. 355. 

50. An executor cannot by a resignation of his authority as such, avoid the 
rendition of such judgment and decrees against him as may be in regular 
progress, for assets unadministered at the time of resignation. 

Thompson 4r Hayne v. Blachwell, 5 S. & P. 181. 

51. A resignation of an executor would not, of itself, be good, if not filed 
in the clerk's ofEce, but merely handed to the court, and no order taken upon 
it. Ibid, 

52. Executors and administrators by virtue of their general powers as 
such, cannot make any contract in their representative character, which at 
law will bind the estate and authorize a judgment de hmiis testaioris, 

McEldry ^r Chapman, exWs, v. McKemie, 2 P. 33. 

53. In an action, brought by the administrator of A against the adminis- 
trator of B, for money received by the latter of the estate of A ; the admin- 
istrator of A is competent, in respect of interest to prove the payment by 
him of the money to B. Wiggins, adm, v. Taylor, oAm. 3 P, 430. 

54. In such case, it was held that parol proof of the receipt given by B for 
the money so received from A's administrator, might be made by him with- 
out the production of the receipt. Ihid, 

55. When an administratrix marries, the husband, during their joint lives 
is invested with all the rights of an administrator, uncontrolled by the autho- 
rity of the wife, so that a slave of the intestate sold by the husband as ad- 
ministrator cannot be recovered back by the wife, after his death. 

Pistole V, Sheet, 5 P. 64. 



III. Of the Advertisement; of the Presentment of Claims; of Settlement 
of Accounts; and of Sales by Representatives, 

56. When letters of administration were granted 15th May, 1824, and 
advertisement continued a proper length of time, being dated 25th, May, 
omitting the year, and stating they were granted 17th instant, and the date 
was proven extraneously to be 1824 — the mis-statement and omission, imma- 
terial. Acre V. Ross, adm, 3 S, 288. 

57. Presentment of a claim to one or two representatives is notice to both. 

Ibid. 

58. 'The statute of 1822, authorizing sales by executors or administrators 
of the real estate, suspended the provisions of thd act 1803, semble^ 

Wiley 4r Gayle v. White 4r Leslie, 2 S. 331. 

59. The County Court had no authority to order sale of lands, without 
proof that the representative had given the notice required by statute. 

Ibid, 

60. So the failure of the representative to give bond as the statute directs, 
held to avoid the sale of lands made by him. Those who act as trustees 
must pursue strictly the authority under which they act; or, else a sale made 
by them will be void, and a possession held under them tortious, and the 
property subject to the heirs for mesne profits. 

Ibid, 

61. The statute of South Carolina, which declares sales'by administrators 
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made without an order &c. void — ^was intended for the benefit of creditors, 
legatees and distributees, and not for the security of representatives against 
their wrongful acts. Pistole v. Street, 5 P. 64. 

62, And so when an administrator omits to give bond on a sale of real es- 
tate, according to law, the omission does not avoid the sale. 

Wyman et al, v. Campbell et al, 6 P. 219. 

63. When an executor or administrator seeks a settlement of his accounts, 
the law requires that the vouchers shall be presented to the judge of the 
County Court, who shall hear, examine and state them, and report them 

J for allowance. The judge must cause notice of at least forty days, previous 

V to further action on the accounts, to the end that all persons interested may 

examine, and, if necessary, prepare to contest them; and, in such case, the 
record must show that the requisitions of the statute have been complied 
with, unless dispensed with by the appearance of the parties. When ac- 
counts have been audited, examined and stated, as the law requires, and al- 
lowed after due notice, the settlement is binding on all persons interested, 
and there is no authority for a re-examination. 

Legatees of Horn v. Graysmi, 7 P. 270. 



IV, What shall he deemed Assets; and when Executors or Administrators 
toUl be held Liable, in their individvxd chara>ct€r,fcyr a Devastavit w 
other cause, 

64. A judgment by default, against an executor, and return of execution 
"no property found,** are conclusive evidence of a devastavit to the amount 
of the judgment in a second action by the same plaintiff, against him in his 
individual capacity, suggesting a devastavit. 

Garrow v. Emmvud, 3 S. 285. 

65. And the executor in such an action cannot plead the insolvency of his 
testator's estate under the statute: his personal liability being fixed by the 
first. Ibid, 

66. When an administrator, under an order of the court, sells the perso- 
nal estate of his intestate at a public sale, on a credit of twelve months, the 
debts to be secured by bond and security — permits one of the purchasers to 
carry off a portion of the property without giving security, he renders himself 
liable for any loss, arising from the negligence. 

Belts, adm, v. Blax:JcweWs heirs, 2 S. & P. 373. 

67. A decree of County Court, on final settlement with administrator, 
against such administrator for the balance which he has become liable to 
pay, in favor of "the estate or the legal representatives thereof ^^ and award- 
mg execution, is void for uncertainty. Ibid, 

68. Under the statutes of this State, an order of the County Court, as- 
certaining a specific sum in favor of a distributee, is equivalent to a judgment 
of devastavit and establishes the fact of assets. 

Judge Limestone, CHy Court, v. Coulter^ 3 S. & P. 348. 

69. Debt suggesting a devastavit is maintainable on a judgment by de- 
fault obtained against representatives of an estate, either before or after the 
issuance of a^. fa, Burk v. Adkins, 2 P. 236. 

70. A scire facias against executors or administrators, to show cause why 
execution de bonis propriis should not issue aftei^judgment by default against 
the estate, is not allowable, on the bare return of "nulla bona,^^ to an execu- 
tion de bonis testatwis. 

Bank State of Alabama,, v. Hooks if Davis, 2 P. 270. 



134 FALSE IMPRISONMENT. 

71. An administrator purchasing goods for the use and benefit of an es- 
tate, is personally responsible to the vendor, and an action for the price thereof 
lies against him in his individual capacity. HardtMg v. Evans, 3 P. 221. 

72. The representative of an administrator is liable directly to a creditor 
or distributee for assets of an estate, wasted or converted by him. 

Drav^han v. Frertch, adm, 4 P. 352. 

73. An administration bond is forfeited, according to its legal import, 
when the administrator wastes the ^oods of the intestate to the prejudice of 
a creditor, yet no one can be regarded as a creditor for the purpose of sub- 
jecting the administrator to a personal responsibility, who has not first made 
out a title by recovering judgment, to be levied de bonis testatoris, 

Thompson, Judge, ifc, use, v. Searcy ^r Feam, 6 P. 393. 

74. When a judgment is thus recovered, an action may be well maintain- 
ed upon the bond against the sureties, upon the allegation that the adminis- 
trator has wasted more than equal amount of the estate, and this before a 
devastavit is fixed upon the administrator, by a judgment recovered against 
him personally. Ihid, 

« 

See Citation, CourUy and Orphans' Court, Detinue, Dower. Limitation 
of Actions and Nonrdaim, Parties, Set-off, Vendor and Vendee, Wills, 



FALSE IMPRISONMENT. 



Action for False Lnprismiment — Pleas, Not ChtiLty Sf Justification. 

1. Plaintiff proved, that when he was hand-cuffed, defendant stated that 
he had directed it. The defendant was permitted to prove that in the same 
conversation, he stated that it was in virtue of a warrant. 

Rodgers v. WiUson, A. R. 407. 

2. Evidence to show that there was good ground for suspecting plaintiff 
of offence for which he was arrested, good in mitigation. Ibid, 

3. A party who procures an arrest to be made, is liable in this action 
though not present aiding and abetting, 

Clifton v. Grayson, 2 S. 412. 

4. It is no plea of justification, that the defendant had reason to believe 
the plaintiff a murderer, whose description he answered, such facts can only 
go in mitigation of damages. Sugg v. Poole, 2 S. & P. 196. 
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1. The owner of a ferry rented tx) another, not liable in action for damages 
for loss in crossing the ferry — statute 1820. 

Ladd V. Chotardy A. R. 366. 

2. The lessee of a ferry is the person liable to the penalty of $10, impo- 
sed by statute of 1820, for neglect. Taylor v. Rushing, 2 S. 160. 

3. But when a person is employed on shares, and for an indefinite time, 
though he has the exclusive control and management during his employment, 
18 to be considered as a servant and not a lessee, and the owner is liable. 

Ibid. 

4. G, having a public ferry established byjaw, M & S built a bridge near 
it without authority from the County Court, and suffered all persons to pass 
free of toll, whereby the profits of the ferry were lost : held that it was a 
violation of the rights of G, and that Chancery would restrain the use of it, 
except for their own families. Gates v. McDaniel S; Spurlin, 2 S. 211. 

5. Declaration against keeper of a ferry, in an action on his bond to the 
judge of the County Court, setting out the bond and assigning as a breach 
— that the keeper had not provided good and sufficient boats, nor done and 
performed generally what was required by law — ^is uncertain and insufficient. 

Judge of Wilcox County Court v. Pkarr, 4 S. & P. 333. 

6. Whether an action can be maintained on the bond — guere. Ibid. 

7. The keeper or owner of a public ferry, is bound to transport goods 
across the stream after night, and a failure so to do, will subject him to an 
action under the statute, without a suit upon the bond. 

Pate V. Henry, 5 S, & P. 101. 

8. But it seems, that in such actions, defendant may show the prevalence 
of high winds rendering it dangerous ; or, that the application was after 
usual bed time, and that the residence was at some distance from the ferry. 

Ibid. 

9. The authority granted to the Court of Commissioners of Roads, &c. to 
establish ferries, must be exercised with reference to public benefit and pri- 
vate injury. The court has no authority to decide that the title to the land 
on which the ferry is sought to be established is illegal. 

Cox V. Easter, 1 P. 130. 

10. One who crosses a river at a ferry, in a boat not belonging to the ow- 
ner of the ferry, and who lands by stepping from the ferryman's boat, is not 
liable in an action to recover the rate of ferriage allowed by law; however 
he would be responsible for the invasion of plaihtiiF's franchise, 

Henry v. Turner, 2 P. 23. 

11. The establishment, by the Legislature, of a bridge near a town for 
public convenience, is no invasion of the vested rights of a ferry-keeper, 
under license from the County Court, though within two miles ; and, a loss 
thus sustained by him, does not entitle him to compensation, as property sub- 
jected to public use. Dyer v. Jhisccdoosa Bridge Company, 2 P. 296. 

12. No appeal or writ of error lies on the decision of the Commissioners 
of Roads and Revenue, establishing a ferry. Ricks v. Hall, 4 P. 179. 

13. It is no objection to the bond of a ferry owner, (given under the sta- 
tute) that he is required to keep good and sufficient boat or boats — instead 
of a good and sufficient boat or boats, the legal effi^ct being the same: nor 
does ue following increase his duties or enlarge his statutory liabilities, ''to 
do and perform generally all inatters and things required by the laws of the 
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# 
State in such case made and provided to be done and performed by keeper of 
public ferries — ^for and during tbe time he may keep a public ferry." 

BoUs etal. v. Bridges^ Judge, 4 P. 274. 

14. Negligence whereby a loss has accrued, is a proper assignment of. 
breach, under that part of the statute bond, which requires the ferry to be 
well attended. Ihid» 

15. Debt against keeper ot ferry upon his bond, judgment for damages 
only — ^is good. Ibid. 



FIXTURES. 



1. A gin house, the running gear thereof and a packing screw are fixture*, 
and pass with the freehold. McDanid v. Moody 3 S. 314. 
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1. Tenant at will, may maintain the action. 

McDonald v. Gayle, A. R. 98. 

2. The trial in the Circuit Court is not de novo, but on the record sent up 
jby the justice. Aldridge v. Hightower^ 4 P. 418. 

Dunham v. Carter ^ Carroll, 2 S. 496. 
Ferryman et dl» v. Burgster, 6 P. 99. 

3. To sustain forcible entry and detainer, it must be shewn that the party < 
complaining had actual possession, Childress v. McGehee, A. R. 131. 

4. On certiorari, it is matter of discretion, to require bond and security, j 
^d court may order new bond to be taken. Ibid, > 

Ward V. Lewis, 1 S, 26. J 

5. The justice is not required to record the whole of the evidence. 

Ward V. Lewis, 1 S. 26. I 
Fayne v. Martin, 1 S. 407. > 

6. Averment of the boundaries of the premises which plaintiff claims in 
fee simple, and that he wa^ ,^a possessiofi and forcibly turned out by defen* 

dant — sufficient, without averring that he was seized of the premises. j 

Ward V. Lewis, I S. 26. | 

7. Since the act of 1823, the venire and other process, may be served by 
a constable. IMd. 

8. It is not necessary that the jury should sign the verdict, or that it J 
should appear that the complaint was read to them. Ibid, 

9. Jurisdiction of justices of the peace in forcible entry and detainer, is 
constitutional, . Ibid. i 
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1(K The complaint was for an unla'wfiil entry and for a forcible and un* 
imwful detainer. The summons is U) answer for a foroible entry and detainer 
— ^vvriance cored by pfea to merits^ Grice v. Fergurswi, 1 S. 36. 

11. In proceedings for forcible entry and detainer, notice for delivery of 
possession not necessary. Ibid. 

12. By the statute an unlawful detainer, and a forcible detainer, are distinct, 
«nd tHerefore upon complaint of a forcible entry and detainer, verdict guilty 
of •* unlawful detainer" does not respond to the issue. - Ibid. 

13. In a record of unlawful detainer, the justice is not required to state 
all the evidence given, but only such as is objected to, and the proper proof 
will be presumed to have been made to support the verdict unless the con- 
trary be shewn. Payne v. Martint 1 S. 407. \ 

Lecatt V. Stewart, 2 S. 474. ) 

14. The complaint was for unlawful detainer — ^verdict guilty. The ma- 
gistrate enters judgment for a forcible and unlawful detainer ; — the word 

JmdbiU, will be regarded merely as surplusage. Ibid, 

15% In an action for "forcible detainer," it is not necessary to alledge in 
the complaint that defendant '* entered " the premises. 

Lecatt v. StewarU 2 S, 474. 
16.. To charge that the plaintiff has a " freehold in fee simple," is a suiH- 
4dent statement of his " estate " in the premises. Ibid. 

17. To establish possession the plaintiff may prove a tenancy under him^ 
«tnd possession by his tenant. Ibid. 

18. In such actions title cannot be iiivestigated, and need not be proved, 
the question is as to possession only. Ibid. 

. 19. The county court has no jurisdiction by certiorari or appeal in cases of 
forcible entry and detainer. 

Dunham v. Carter ^ C7«woJ, 2 S. 496. 

20. In cases of forcible entry and detainer brought up by certiorari, the trial 
must be on the errors assigned, and not on a re-investigation of matters of 
fact. Ibid. \ 

Ferryman v. Burgster, 6 P. 99: } 

21. The complaint o£ a party for forcible entry and detainer must show 
that the plaintiff had been in possession — ^this mode of redress is favored by 
^e courts. Wright v, Mullen, 2 S. & P. 219. 

22. The word occwpancy^ does not necessarily embrace possession. 

Ibid. 

23. Mere right of possession, arising from the right of property, is not suf- 
ficient to authorize a recovery under the summary remedy, for forcible entry 
and detainer, or for forcible and unlawful detainer. 

Singleton v. Fiidey, 1 P. 144. 

24. The claim of a party in this proceeding must show thathe has by him- 
self or tenant enjoyed the actual possession of the premises within three 
years, mentioned by the statute. Ibid. 

2d. Complainant need not specify the land by statutory demarkations, of 
section, township, and range: any description by metes and bounds and ob- 
jects of neighborhood notoriety, is sufficient. 

Mead v. Daniel, et al. 2 P. 86. 

26. It is not necessary for the justice to record and certify all the evidence 
before him, but only such as is admitted after objection, or rejected when of- 
fered. « Ibid. 

27. An unexpired term of yesxa is a sufficient estate to support this pro- 
ceeding. Ibid. 

28. In proceedings before justice of the peace, in forcible entry and detain- 
er, a party is entided to the peremptory challange of a juror, as in civil cases, 

Johnson 4r Wash v. Christian <5r Gxyyne, 2 P. 201. 

18 
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29. In a proceeding for an unlawful detainer by A, for the use of B; a de- 
mand by B in his own name, is not evidence of the demand required by the 
jury. KenitedAf v. Hitchcock, 4 P. 230. 

30. The justice, before whom such proceedings are had, has no right to 
enter upon his minutes, other evidence than such as is made the ground of 
exceptions. Aldrige v. Higktower, 4 P. 418. 

31. Such proceedings when removed to an Appellate Court, must be tried 
upon an assignment of error; and, when there is none, the judgment will be 
affirmed. Such proceedings are to be tried upon transcript, and not by an 
investigation of matter of fact. Ibm, 

Ferryman v.* Burgster, 6. P, 99. * 

32. So, if proceedings commenced before justice of the peace, are remo- 
ved to the Circuit Court, and from thence, into the Supreme Court, and the 
record shows no assignment of error in the circuit court, and only such are 
assigned here as arise upon the record of proceeding before the justice— the 
judgment will be affirmed. Ibid. 

33. It is no available objection in a case of forcible entry and detainer, • • 
brought up from a justice by certiorari, that the process was issued by one 
justice and the case tried by another — ^their powers are coextensive. 

Perry man v. Burgster, 6 P. 99. *• 

34. Transcripts in such cases cannot be amended in the circuit court upon ' 
motion sustained by affidavits, shewing the neglect of the justice to record 
fully the matters accruing on the trial ; — ^but when the justice has omitted to 
perfect the record, the correct practice is to move for a rule against him to - ; 
show cause; and if cause be insufficient, a mandamiL8 should be awarded. 

Ihid, 

35. A paper purporting to be a transcript as a return to a certiorari, should 
not be received unless it be certified by the the justice and returned with the 
writ. Ibid^ 

36. The complaint describes the boundaries of the premises, that plaintiff 
claims "by virtue of a fee simple, and says he was in possession — ^that defen- 
dant entered with force and turned him out of possession. This sufficiently 
specifies the lands, plaintiff's estate therein, and the injury. 

Ward V. Lewis, 1 S.26. 

37. Whether in such proceeding justice has the discretionary power of 
granting new trial on merits — quere, Barr v. White 2 P. 342. 

38. When after judgment for defendant on unlawful detainer, a justice 
after three days consideration, granted a new trial to plaintiff", and gave a 
new judgment; without notice to defendant — ^held to be error. Ibid» 

See Jndiamand Indian Lands — New Trial. 
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FOREIGN LAWS, JUDGMENTS OF A SISTER 
State and Judicial Proceedings. 



1. In debt on record of judgment £:om another State — ^payment and ac- 
cord and satisfaction are good pleas. 

Hardwuk v. Kiti^^ 1 S. 312. 

2. Under the issue of ^'ntUtidrecord, 'Mf a duly certified exemplification 
is produced of a judgment, valid in the State where rendered, though not 
founded on personal service — judgment must be given for plaintiff. 

Hunt Sf Candry v. Mayfidd, 2 S. 124. 

3. In such action, nul tid record is the only general issue, but not the only 
plea. Ihid. 

4. A pleathat the judgment was entered fraudulently, by a combination of 
the clerk with the plaintiff — ^bad on demurrer, IMd, 

5. Judgment obtained in a sister State, where the court there had no juris- 
diction over the person, is not binding here and affords a good plea at law, 
and therefore equity will not relieve against a recovery at law. 

Imcos v. Banky Darien, 2 S. 280. 

6. A judgment on original attachment in a sister State is prima Jade evi- 
dence of debt here, though without personal service. 

Miller v. Pennington, 2 S. 399. > 
Bigger adm^tx^ v. Hatchings ^r Smith, admWs, 2 S. 445. ] 

7. But such judgment may be impeached by plea, shewing that defendant 
constantly resided here, and had no notice of the suit. Ibid. 

8. Decrees in chancery from other States are embraced within the spirit 
and meaning of the constitutional provisions, giving the same effect to a judg- 
ment of a sister State, in other States, which it had in its own. 

Green v. Foley, 2 S. & P. 441. 

9. A plea to an action of debt on a judgment of a justice of the peace in 
another State, ''that the plaintiff and defendant were citizens of this State 
when the judgment was rendered by the justice," ( the cause of action be- 
ing ex contractu) is bad. 

McGee S^ Richardson v. Sheffield, 3 S. & P. 351. 

10. In a suit upon such a judgment, parol evidence is admissible to show that 
the individual purporting to have rendered the judgment was a justice of 
the peace. — semble. Ibid. 

11. This court will not presume that justices courts are courts of record 
in sister States, and will admit in evidence sworn copies of the proceedings 
in a suit before them, in the absence of proof that such State has provided 
by law any particular mode of proof. Ibid. 

12. When the record of a judgment rendered in another State was in the* 
following words, "for the sum of two hundred and twenty <ioUr'*'' ,\V 
which may be discharged by the payment of one hundred oxif^^f^^^ ^''c- 
itwas held that debt was the proper action for th ^f*^' statute. 

and that in an action to recover tie amount on & ,. i, /. « 

to declare for the conditional sum of one b '^^^ ^^^^^^ ^^^ fraudulent repre- 

13. A judgment of a sister State^' ■H«'-<«« v- Watt, adm. A. R, 166. 
of defence. It is on the same ''"' ^^ <=»1'"°* ""«'«'■ P'^a of fraud, avoid the 
The matters determined *"' ^*"" ** purchase money. 

is the judgment liable t< Christum v. Scott, A. R. 353. 



t 



140 FOREIGN LAWS, &a 

or \}y plea of satisfaction, &;c. ; or by shewing a want of jurisdiction in the 
court rendering the judgment, 

Crawford v. Simmonton^s casV*. 7 P. 110. 

14. Defendant who intends to deny the existence of the jodgment or show 
a variance in the allegations, must plead *'md tid record" which concludes 
with a verification, and the replication averring its existence should conclude 
protU patet per recordum. Ihid 

15. It is immaterial as to the form of the attestation of the clerk, if the 
presiding magistrate of his court has certified that it is in due form of law. 

Brotm V. Adair, 1 S. & P. 49. > 
Crawford v. Simmonton, «cV. 7 P. 110. | 

16. No distinction can be made as to the manner of proving the proceed- 
ings of the courts of the United States established in a territory, and those 
of the courts of the same character established within the limits of a State. , 

Womack, admW, v.- Dearmany 7 P. 513. 

17. Whether a territorial court created by the local legislature of a terri- 
tory, can be viewed in any other light than the courts of a foreign country. — 
dubitatur. Ibid, 

18. A transcript certified to be truly taken from the records of the clerk'3 
office of a court of Cumberland county, Virginia, is not evidence of a decree 
of the court of that county. AUe7i v. Allen, A. R. 249. 

19. An authentication by one of the judges of the supreme court of errors 
and appeals of Tennessee is sufficient, there being no chief justice of the 
court appointed by law; and such peculiarity may be shewn by the laws of 
Tennessee or semble, by the certificate of -the judge. 

Huf V. GampheU, 1 S. 19. 

20. Though a receipt for an amount be indorsed on a note it is not conclu- 
sive, and the plaintiff may explain it, and show it was not paid. 

Gayle v. Randle, 1 S. 529. 
21 In authenticating records under the act of Congress, it must appear 
that the judge who certified is the presiding magistrate of the particular 
court or district. Johnson v. Hawes, adm. 2 S. 27. 

22. It must also appear that the clerk who certifies, was clerk at the date 
of the certificate. If this be uncertain, the authentication is insufficient. 

Ihid, 

23. To establish the existence of an incorporated bank, in a sister State, 
a copy of its charter properly authenticated, and parol proof of its being in 
operation, will be sufficient. I/ucas v. Bank Georgia, 2 S. 147. 

24. A statute of another State, may be proved by an exemplification 
under the great seal of the State, which should be affixed by the person to 
whom the custody of it has been legally confided, and accompanied by a 
certificate expressive of the object for which it is used. 

Wilson V. Walker, 3 S. 311. 

25. The certificate of a judge, to the exemplification of a record of 
another State, that the attestation of the clerk of the court is injproper form, 
*s sufficient. Brown v. Adair, 1 S. & P. 49. 

'^^.r act of Congress of 1790, does not require the presiding judge or 
•^ify that the clerk was clerk at tibe time of attestation. 

Ibid, 
">f a record, certified by the clerk under his 
1 seal, will be good and receivable in evi- 

^ >-hert v. Wilsm, 1 S. & P. 200. 

published under the proper 
this State, quere; but, if 
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the cmly testimony for an authonty of a publication, is the declaration of 
'witnesses are temusy the book is inadmissible. 

Herbert ^Kyle v. NashvUle Bank, 4 S. & P. 286. 

29. The private statutes of any of the States of the Union, purporting to 
be published by authority of a, law of the State, are entitled to be received as 
evidence in the coiu*ts of this State, of the public acts of such State. Whether 
this rule will be applicable to private statute 1 

Cox Sf Cox V. Robinson, 2 S. & P. 91. 

30. A cov-enaiated to pay B one thousand dollars, in Huntsville or Ten- 
nessee bank notes of good standing in Huntsville. Held that in a suit to re- 
cover said sum. evidence of the value of Tennessee notes in Tennessee,was 
inadmissible. Searcy v. Feam, 2 S. & P. 128. 

31. A deed made between parties in another state, under a contract con- 
templating no final execution or performance in this State, must be controlled 
in its effect — as to its proof, acknowledgment and registration, by the laws 
of the State where executed. OSdwell v. Edzoards, 5 S. & P. 312. 

32. A deed of gift made by one to his daughters in 1810, in North Caro- 
lina, of a slave, which did lioS appear to have been attested, proved and re- 
corded as required by the statute of that State, and the father retained pos- 
session, until his death in Alabama — ^held, that the validity of the gift 
depended upon the laws of North Carolina, and that if the requirements of 
these laws were not complied with, the deed would be void. 

Bart V. Kimble, 5 P. 13. 

See Agreements and Contracts, Evidence^ 



FRAUD. 

I. FRAUDS AT COMMON LAW; AND OF CONVEYANCES AND SALES TO DE- 
FRAUD CREDITORS AND PURCHASERS AT COMMON LAW AND UNDER 
STATUTE. 

II. STAT^JTE OP FRAUDS AND PERJURIES; OF LEASES, ASSIGNMENTS, GRANTS, 
OR SURRENDER OF INTERESTS IN LAND; OF PROMISES TO ANSWER 
FOR THE DEBT DEFAULT OR MIS-CARRIAGE OF ANOTHER PERSON; 
OF CONTRACTS FOR THE SALE OF LANDS OR GOODS ; AND WHAT 
WILL TAKE THE CASE OUT OF THE STATUTE. 



I. Frauds at Common haw; a)id of Cmiveyances-and Sales to Defraud Cre- 
ditors and Purchasers at Comrrvon Law and under Statute. 

1, Assignor of a note without recourse, still liable for fraudulent repre- 
sentations, as to the solvency of maker. 

Harton v. Watt, adm, A. R. 166. 

2. If vendee retain possession, he cannot under plea of fraud, avoid the 
payment of the bond, given for the purchase money. 

Christian v. Scotty A. R. 353. 
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3. A father having given some slaves to his son-in-law, on the marriage; 
some months after gives him another, being at the time indebted to more than 
the value of his property. The latter gift is not fraudulent, perse — ^but the 
circumstances are to be left to a jury. 

Toulmin v. Buchanan's ei^rs, 1 S. 67. 

4. A voluntary conveyance of property, executed by a father to his chil- 
dren, he being indebted at the time of executing the same, is void in respect 
to all previous creditors of the pserent. Mmer v. Thompson, 3 P. 196. 

5. Whether such conveyances are void, with respect to the subsequent 
creditors of a parent, will depend on the intent with which they are executed. 

• Ibid. 

6. When such conveyance is made to a daughter, who afterwards mar- 
ries, and the property passes not into the husband's possession, but remains 
with the grantor, it will be held void as to previous creditors; and the hus- 
band can take no title to the property conveyed, as against them. Ibid. 

7. A voluntary settlement in favor of children, set aside as fraudulent, as 
against an existing creditor, under the circumstances. 

Goto V. Easley, 2 S. 214. 

8. A constructive fraud, is an act which the law declares to be fraudulent 
without enquiring into the motive; not because arbitrary rules have been laid 
down, but because such an act carries within itself, irresistable evidence of 
fraud. McBrown ^ Turner v. Rives, 1 S. 72. 

9^ A party who is secured by a deed of trust on property, may, when a 
defect is discovered in the deed, receive a judgment by confession from 
his debtor, and by execution sell the property. This is not a fraud on other 
creditors. Ibid. 

10. Possession of personal property remaining with the vendor, is presump- 
tive evidence of ownership in him; but this presumption may be rebutted by 
proof. ilobbs v. Bibb, 2 S. 54. 

11. Such possession is only presumptive evidence of fraud, but is not 
fraud per se. Tbid. 

12. When possession remains with the vendor, it is not sufRcient as against 
creditors that the consideration be bona fide, and the bill of sale recorded. 
It must appear to rebut the presumption of fraud that the sale was not ^ade 
to hinder or delay creditors, and this is to be judged of by the circumstances 
of the case. Martin v. White, 2 S. 162. 

Ayres v. Moore, 2 S. 336 
MiUer v. Thompson, 3 P. 196. 

13. Grreat inadequacy of price, though in general not of itself sufficient 
evidence of fraud in equity, yet when cflTupled with other circumstances, is 
strongly indicative of it. Broom et al. v. Draughan, exr. 3 S. 243. 

14. When notes are transferred fraudulently to a third person, the pro- 
per decree in favor of a creditor against the fraudulent holder, is for an 
account of the. amounts received, and the proceeds of the "notes themselves; 
but not for the nominal amount of them, on supposition that they will be 
collected. Bormau et al, v. Draughan, ex. 3 S. 243. 

15. Fraud, in the false representation of one's authority, to be available in 
bar — ^the representation must not only be false but fraudulent, and this can- 
not be if the person to whom it is made had an equal or better opportunity 
of judging of its correctness, than he who made it. 

Oraig V. Blow, 3 S. 452. 

16. An issue in fact involving a question of fraud is proper to be deter- 
mined by a jury; but when an issue in law arises, as when the validity of a 
deed or contract is drawn in question, it is the province of the court to pro- 
nounce a decision, if fraud is apparent on the face of the deed or contract, 
or follows from the facts of the case presented. 

Richard v. Harrard, 1 S. & P. 139. 
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17. A deed of assignment^ reserving, to the debtor a portion of tlie pro- 
perty for his support, is void on the whole for fraud, and the favored credi- 
tors cannot avail themselves of the benefit of any part of. it. Ibid, 

18. ,S, by deed to M and L, conveys certain negroes to secure the pay- 
ment of certain notes, witii authority to sell, and pay the surplus to S. If 
the notes a^e punctually, paid, then the deed is te be void — ^S remains in pos- 
session; neither the possession of S nor the resulting trust in his favor make 
the deed fraudulent and void. MaJUme 4r Lywi v. HamUUmy A. R. 286. 

19. When one falsely and fraudulently representing himself to be the 
agent of others, prosecuted a variety of legal proceedmgs against divers 
otners, and induces them thereby to execute a note in compromise — ^held, 
that in an action on the note, a plea alledging these facts, was an available 
defence to the action. Wyatt v. Ayres 4r Farrantf 2 S. 157. 

20. Evidence of character not admissible to repel the imputation of fraud 
in civil proceedings. Ward 8f Thompson^ v. Hemdofi, 5 S. 382. 

21. When a party with full knowledge of fraudulent circumstances re- 
cognizes or confums the contract — he cannot afterwards set up fraud. 

McGoweii V. Garrard 4r Morgan, 2 S 47. 

22. The possession of land continuing in the vendor, does not create the 
same presumption of fraud as in the case of sales of chattels 

Pauling V. Sturgtis, 3 S, 95. 

23. Gross inadequacy of price may imply a fraud, and is a circumstance 
proper to be taken into consideration with other facts. 

Englisk V. LaTte, 1 P. 328. 



II. StattUe of Frauds and Perjuries ; of Leases, Assignments, Grants, or 
Surrender of Interests in Land; of Promises to Answer for the Debt, 
Default, or Mis-Carriage of another person; of CojUr€Lcts for the 
Sale of Lands or Goods; and w^at will take the Case out of the 
Statute. 

24. Promise by executors to take a case out of statute of limitations, need 
not be in writing — ^as it is not within statute of frauds. 

Greening v. Broum, A. R. 353. 

25. If A promises B, that if he will become the security of C, he will in- 
demnify him — ^the consideration is sufficient — ^but the promise must be in 
wriUng, or else void under statute of frauds. 

Brotcn v. Adams, 1 S. 51. 

26. Under the statute, the promise must not only be in writing but on good 
consideration. Ibid. 

27. Parol agreement to purchase lands, and equally to divide the same, 
within the statute of frauds. • Henly v. Brown, 1 S. 144, 

28. Parol contract for purchase of land is void, and assumpsit may be 
ZQaintained to recover back money paid on such contract. 

AMen r. Booker, 2 S. 21. 

29. The payment of part of the purchase money does not take the case 
out of the statute. Ibid. 

30. The shipper of goods damaged, having called the port-wardens to 
view the goods, with the purpose of charging the owners — B, the agent of the 
owners^ promised that if A would direct and proceed to sell the goods at 
Auction — ^he, B, would pay the amount of the loss: — ^held, that this promise 
was not within the statute of frauds. Travis v. AUen, 1 S. & P. 192. 

31. A bill of sale of personal property, with a condition of^- deference 
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founded on a valuable consideration and honajide, is not fraudulent per se, 
against creditors without notice under statute of frauds — ^wben the grantot 
retains possession for more than twelve months aiber sale. 

KiUough V. Sted, 1 S. & P. 262. 

32. The term, "good consideration," in third Section, statute of frauds—^ 
must be construed to mean, valuable consideration. Ibid, 

33. When A employed B and C to do acertain work, and tiiey employed 
D to assist them, a promise by A, at the request of D and C, to D to pay him 
for his work, was within the statute — and that D could maintain no action 
thereon. Thompkins v. Svikhf 3 S. &P. 54. 

34. A applied to B to request C to furnish goods to D, and he. A, would 
pay for them. B wrote to C, also, at request of A, representing his, A*s, 
solvent condition — the ^oods were accordingly fiimished by C>-Jbeldi that 
the promise of A was binding, and was not within the' statute of frauds^ 

Rhodes v. Leeds, 3 S, & P. 212. 

35. Under the statute, if A promise to pay the debt of B, such promise 
must be in writing; but, if the credit is given to A, himself, though the con- 
sideration passes to B, it is not an .original undertaking and need not be in 
writing. Ibid: 

36. A sale of land by school commissioners, of sixteenth section, is within 
the statute of frauds requiring a memorandum ; and such memorandum can- 
not be signed by the clerk, appointed by said commissioners, to attend said 
sale. School Commissioners v. Cammack, 3 S. & P. 411. 

37. A parol contract for the sale of lands accompanied with possession, im- 
provements by the vendee, uninterrupted occupancy, and frequent acts re- 
cognizing the sale, by the vendor, will take ^uch contracts out of the statute 
of frauds — ^and authorize chanciery to decree a specific performance. 

Brock et al. v. Coolc et al, 3 P. 464. 

38. A promise to be binding, under the statute, must not only be in writing, 
but must be sustained by a consideration. The statute of 1611, makes the 
writing evidence of consideration only — until the consideration is put in issue. 

CliclcY. McAfee,! V.%2. 

39. A note in writing, promising to pay a sura of money, ^for that amownl 
due the payee hy R, T." the language employed clearly indicates that the 
credit of tie drawee was substituted for that of R. T. and that a dem^d 
against the latter to that amount was extinguished; and is thus without the 
statute of fraud. ' Ibid. 

40. No matter what its form, a writing containing the essential term* of 
the contract, expressed with such certainty that they may be understood 
from the instrument itself or from some other writing to which it refers, with- 
out recourse to parol proof, and signed by the parties to be charged thereby, 
will be a sufficient memorandum under the statute. 

Adams v. McMillan, ex'r, 7 P. 73, • 

41. AucUQn sales kre within the statute, and a signing by the auctioneer is 
binding, as the agent, of the party. Ibid. 

42. A letter from a purchaser containing a full and complete statement of 
the whole contract, except the price to be paid, and referring to no other in- 
strument by which the price was to be ascertained, does not satisfy the re- 
quirements of the statute. ' Ibid. 

43. Nor can a bill in chancery, containing a complete statement of a cou- 
tract, and praying for a specific performance of it — ^be resorted to as evidence 
to satisfy the statute of frauds; as, by modem decisions, the statements in a 
bill are considered as the mere suggestions of counsel, and, therefore, not 
evidence of any fact between the same parties in another suit. Ibid, 

44. When there are different papers stating diflferent portions of a con- 
tract, they cannot be considered together unless there is a direct reference in 
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one lx> the other j so as in effect to embody in itself the paper referred to with- 
out the aid of parol proof to effect such union. Ibid, 

Sec CkoMcery — Debtor €md Creditor — Pleading — Vemhr and Vendee — Re- 
gistration, 
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I. Residence and freehold in another county may be pleaded in abaite- 
ment; although it contradicts the sheriff's return. 

. Cox V. Jones Sf Jones, 1 S. 379. 

\- 2, When an action is brought against defendant while he is a resident free* 

holder of another county, he must take advantage of such matter of defence in 

*the action, and if the case proceeds to judgment, he will be foreclosed as to 

any future defence on that ground. Torbert v. Wilson, 1 S. & P. 200. 

3. It is not sufficient to sustain a plea in abatement, to aver that defendant 
was a resident and freeholder of another county at the time of the service, 
' but at the time of issuing the writ. MitcJieU v. AUen^ 2 S.SfF, 247. 

. . 4» If one consents to a suit in a different county from that wherein he re- 
sides and IS a ireeholdery he will not be permitted afterwards to plead his 
privileine^ McKinne^ v,.Lafc, 1 P. 129. 

5, The statute of 1817, enacting that no freeholder shall be sued out of 
theooismty of his residence, extends to suits before justices of the peace.--— 

Read v. Coker, 1 S. 22. 

6, Pfeain abatement that defendant was resident of another county when 
writ WIS served — ^not good, without it also state that he was a freeholder of 
m4 county. Wilson v. Oliver, 1 S. 46. 

7^J[ietp&cBXB of register of land ofRce, shewing certain payments on land, 
and an extension for tne balance due, sufficient to support me plea of free^ 
jr hold; and such certificate in the absence of proof to the contrary, is to be ta- 
ken as genuine^ Cox v. Jones Sf Jones, X S. 379. 

8. Under the act of 1807, exempting freeholders from suit out of the coun- 
t|^ of their permanent residence^ it is not required that the residence and 
freehold should be iu the same county. The words "pennanent residence," 
nxAresidetieen are equivilent- in signification. 

Moore^BaJc€rv,€ok€r,21^WI, 

9. A plea in abatement of a writ, alledging the residence of defendant at 
the commencement of the suit in another county, need not alled^ the ground 
of abatement to have continued up to the time of fiHng tne plea ; and 
a change of residence of defendant between the Vanib of suit and the time of 
interposing the defence, cannot deprive him of his privilege under the statute 
authorizing the plea. Poioers v. Bryant, ad*mr, 7 P. 9. 

10. The words " resident citizen, '* in such a plea are as forcible to indi- 
cate a fixed home as the words ** permanent residence,'' used in the statute. 

Ibid. 

II. To support such a plea in abatement, a conveyance of a lot of land to 
defendant, without suppletory proof is not sufficient; semble that proof 
that the grantor in the conveyance had tide, or that defendant was in actual 
occupancy of the land, would sustain the defence. Ibid, 

See Abatements 
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FREE PERSONS OF COLOR, 

1. In a suit between a white man dud «• free person of color, or of mixed 
blood, within die third degree, when the amount in controversy is under 
820, and the former is sworn — ^the latter has also a right to his own oath. 

Ivey V. Hardy, 2 P. 548. 

2. That class of persons embraced by the act of 1823, are in civil suits 
capable of being witnesses only for and against persons of the same claBS,and 
are incompetent witnesses in any case whatever where a white person is a 
party. CarroU v, Pathkiller, 3 P. 279. 

See WiUs. 



GAMING. 



1. Plea stating that note was given for money won at gambling, without 
stating at what game — good. 

Jordan v. Locke, A. R. 254. 

2. An action cannot be maintained to recover back money lost on a wager. 

TindaU v. Childress Sf May, 2 S. & P. 250. 

3. A note executed on sufficient consideration, but lost by an assignee on 
a horse race, cannot be avoided by the payor in the hands of a subsequent 
innocent holder under the statute of 1807. lUd. 

4. The statute of 1807 does not embrace the case of a transfer or a.sstgn- 
ment of a note won at gaming. Ihid, > 

Roherts v. Taylor, 7 P. 251. ) 

5. The indorsement of a note or bond is a contract within the meaning of 
the statute 1807, and is void as between the original parties — and in all cases 
of contract arising out of gaming between the original parties, the court of 
chancery will interfere when the n^oney has not been actually paid. 

Roherts v. Taylor, 7 P. 251. 

6. It may well admit of doubt whether, independent of all statutory re- 
gulations, money won at play may not be recovered back. laid. 

See Criminal Law — Set- Off. 
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GIFT. 



1. A father having given some slaves to his son-in-law at his marriage^ 
some months afterwards gives him another slave, being at the time more m- 
debted than to the value of his property. This latter gift is not fraudu- 
lent ^>er *<?, but the circumstances are to be left to the jury. 

Toulmin v. Buchajiau*s ex*r. 1 S, 67. 

2: Aparol gift of a slave in no case held good, although there is a statute 
in the State requiring bills of sale of slaves to be recorded, &c., on the 
ground that the statute does not operate between parties and those claiming 
under them. Goodvnn v. Morgan, 1 S. 27S. 

3. If a father send slaves to his son-in-law shortly after marriage, and has 
4Baid that he h^^^gwen them, his declarations made afterwards, that he kastiaf 
given, but only lent them, are not admissible. 

High V. Stamhach, 1 S. 24. 

4. Upon an agreement between a debtor and creditor, that a slave 
should be sold at constable's sale, and purchased by the creditor, with the 
condition that the said slave might afterwards be redeemed for the son of 
the debtor, as a gift from his father, when the purchase money should be re- 
funded ; — ^held that the delivery to the creditor was a sufficient delivery to 
the son, to constitute a valid parol gift by the creditor, redeemed the slave 
under the contract. Smith v. Wiggins, 3 S. 121. 

5. To constitute a valid gift, either inter vivos or cansa mortis, there must 
be an actual delivery, or something equivalent to it. IMd. 

6. It is essential to the validity of a parol gift of personal property, that 
possession should accompany the gift. 

Frishie, et ux. v, McGarter, 1 S. & P, 56. 

See Agreemenis and CojUracts, 



GRANT. 



1. A possession of twenty years, under claim of title, creates a presump- 
tion of a grant. Stodder v. Powell, 1 S. 287. 

2. The allotment of lands made to the French emigrants under act of 
congress 1817, for the encouragement of the vine and the olive, may be as- 
signed by the grantees. Jenkins v. Nod, 3 S. 60. 

3. Estates granted by government, subject to a forfeiture upon a future 
condition — in the event of their forfeiture, no entry or other act is necessary 
in order to divest the estate out of the grantee. 

Kennedy Sf Mordandv. Heirs of McCartney, 4 P. 141. 
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GUARDIAN AND WARD. 



1. A gtiarclia»» for improper conduct as such, may be removed l^y the 
eounty court Ripitoe v. HdU, 1 S. 166* 

2. On such a complaint against him, after plea to the merits, verdict and 
judment, he cannot object to the jurisdiction of the court. I hid. 

3. Nor can he complain that matters were tried by a jury which should 
have been tried by the court, he having claimed a jury trial. Ibid. 

4. Action an guardian's bond must be in the name of the judge of the 
county court for the use of the person injured. It is, however, sufficient if 
the decloratioQ show to whose use. It is not absolutely necessary to be men- 
tkmed in the writ, nor is it necessary that it appear in the declaration, in what 
particular manner he has become interested. 

* Davis V. Dickson^ 2 S. 370. 

6. A settlement made between guardian and ward, will not be opened by 
the couit of Chancery after 'a period of ten years, when it does not appear 
but that the ward was capable of being correctly informed, and where no 
deception nor improper mfluence seems to have been exerted by the guar- 
dian. SmthaU v. Clark, a S. & P. 338. 

6%. In an action by guardian to recover money had and received to the 
use of his ward by a former guardian, the right to sue may be questioned 
by plea. But^under the general issue in non-assumpsit, the court cannot for 
want of profert of letters, direct the jury to find for defendant. 

TatCy Cruardian v. Gilbert^ 5 S. &: P. 114. 

7. A guardian, generally and legally appointed under the statute, may 
well maintain an action in his ovm name for the use df his ward ; — ^it seems, 
however^ to be otherwise in cases where one sues as a mere procTiein ami^ 
or guardian a,d litem. , Ibid. 

8. If, in a suit 'by guardian, it is omitted in the declaration to make profert 
of the letters of guardianship, such defect is cured by verdict, and the omis- 
sion can only be taken advantage of by demurrer. 

Svjitzer v. HoUoway, 2 P. 89. 

9. In the final settlement of the ac^unts of a guardian before the or- 
phan's court, an allowance to the ward for his labor while employed for the 
guardian, cannot Ve made. Bass by Guardiant v. Cook, 4 P. 390. 

10. A guardian may voluntarily appear before the orphan's court and 
efiect a settlement of his accounts, without any process from the court 
preceding his appearance:-^and when he thus appears, he cannot afterwards 
object in error that the record does not show that, he derived his trust from 
the court with which his settlement has been made ; nor can he avail him- 
self in error of the fact that the record does not show that publication was 
made as ordered. McLeod v. Mason, 5 P. 223. 

11. In proceedings for the settlement of guardian's accounts, it need not 
appear that his successor was made a party, or from what court such succes- 
jKur obtained his trust. Ibid. 

12. When a suit is prosecuted for the benefit of a ward, the guardian 
should describe the ward upon the record, and the judgment should pursue 
the process. Ibid. 

13. In proceedings ex parte against a guardian on a settlement of his ac- 
counts, an order granting an execution against him to his successor by name, 
is erroneous— it should be in the name of the ward, by the successor. 

lUd. 
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14. Though the deeds of an infant conveying lands on a full equivalent, 
are within the description of deeds merely voidable, yet, in respect to such 
contracts, the guardian is not to be viewed in the light of a stranger. 

Freeman v, 'Bradford, 5 S. 270. 

15. The dominion and authority of a guardian over the real estate of his 
ward, is conclusive against the control or interference of the ward, du- 
ring his minority ; and the deed of an infant, made during the continuance 
of his wardship, conveying his lands, passes no title as against his guardian. 

Ibid. 

16. A father, as the natural guardian of the person of his child during in- 
fancy, has, by virtue of his relation, no. authority to exercise any control over 
the estate of the minor. 

Isaacs, per pro ami v. Boyd et al» 5 P. 388. 

17. The only control which he can properly exercise, must be derived 
from the competent authority, and on giving the bond required by the statute; 
and therefore as natural guardian, he can neither release or compromise a 
suit prosecuted by him on behalf of the minor. Ibid. 

18. A guardian may sue in his own name when he has the right of pos- 
session, or where the possession is injured; but where the matter lies in action, 
the suit must be in the name of the ward. 

Sutherland v. Gaff] gtmrdian, 5 P. 508. ^ 

McLeod V. Masm, 5 P. 223. / 

19. Thus aguardian cannot maintain assumpsit to recover the value of a slave, 

the property of his ward, who has been hired to defendant by the guardian, 

and whose death is alledged to have been caused by the negligence of the 

hirer, and this, although a promise to pay what an arbiter should determine. 

Ibid. 

20. When a guardian makes application in his own name to have a sum 
of money set apart for an infant legatee of a vested legacy, and a judgment 
is obtained against the executor, the judgment will be reversed — as the ap- 
plication should have been in the name of the ward ; and the judgment ren- 
dered in his favor. Gregg, et al, v. Betkea, 6 P. 9. 

21. It is competent for ^e county court to set aside the claim of a father to 
the wardship oi his child's estate in favor of a stranger, if it appear that the 
father is unfit for the station ; and therefore the relation of the parent forms 
no exclusive claim to the wardship. HuU v. Nixon, et at. 6 P. 77. 

22. It is good ground for revoking letters of guardianship, that they were 
improvidendy granted, and that the court had no jurisdiction when the letters 
were granted. Ibid. 

23. It seenis that a mother has no power as the natural guardian, to make 
a binding contract with a third person for the service of her daughter until 
she arrives of age. Morris v. Low ^r Rogers, 4 S. & P. 123, 

24. *But it is clear that no such contract is obligatory, if by parol. 

lUd. 

25. Board and lodging, care and attention, to a plaintifTs ward, form no 
ground of offset against such plaintiff, when he sues on a note payable to him 
as administrator. Tate v. Chandler, 4 S. & P. 417. 

See County and Orphan* s Court — Costs. 
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HEIR AND DEVISEE, 



1. On a judgment against an adniinistrator, a sci fa, does not lie against 
the heirs to subject lands descended to them, to sale by execution. 

Bellf Triggs Sf Watkins v. Robinso9i*8 heirSy 1 S. 193. 

2. A decree ordering sale of property in the hands of heirs, must specify 
and certify it, though they were parties to the cause. 

Gayle et al. v. Singleton, 1 S. 566. 

3. Chancery will not entertain a bill filed by a creditor alledging a waste 
of the personal estate of testator by the executor, and seeking to subject the 
lands in the possession of the heirs and devisees to the payment of his debt; 
no charge of the debt being made by will on the realty, except it be averred 
and proved that the e^^ecutor and his sureties are insolvent, and that all re- 
medy at law has been exhaused against them. 

Darrington et al, v. Borland, 3 P. 10. 

4. The effect of the statute 1806, subjecting the lands of a deceased tes- 
tator or intestate to the payment of his debt, destroys all distinction between 
a general express trust, created by will, ( or an implied general trust in the 
devisees ;) and a special trust, designating by schedule the particular debts 
of the deceased; and the lands are liable, no matter how devised, or in whose 
possession they are found, unless sold by a decree of chancery or orphan's - 
court, or sold by the trustee under the will, and the proceeds applied to the 
payment of debts. Ibid, 

5. But under the statute, chancery would not do more than subject the 
land itself, and the heirs and devisees would be entitled to retain the rents 
and profits which had accrued before the creditor avails himself of the sale — 
aliter — when the debts are charged by the will on the land. Ibid^ 

6. When a division of the estate could not be equitably effected without 
injury to the heirs, the county court has authority po order a sale. 

Wyman et al, v, Campbell et aZ. 6 P. 219. 

See County and Orphan's Court, 



HIGHWAYS, ROADS AND COMMISSIONERS, AND 

Overseers of Roads. 

1. Every water course, suited to the ordinary purposes of navigation, 
whether it ebbs or flows or not, is a public highway ; and the owners of land 
bounded by any such navigable stream, can assert no private right of soil to 
the bed of the river beyond the low water mark, except by grant from the 
government. Btdlock v. Wilsmi, 2 P. 436; 

2. The authority under an act of the legislature to erect a mill on such 
water course, must be exercised with reference to the rule sic utere tuo ut * 
alienam non laedas. Ibid, 

3. The right to the use of the waters of a stream is common to all the 
owners of adjacent lands, and is incidental to the possession of the lands, 
and a severance of tlie right can only be had by consent of those interested, 
and the United States have no other rights as the owners of lands than is 
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common to land holden in this State ; and where they grant a pact of their 
domain, only such rights as are incidental to the land pass to the purchaser. 

Hejidricks v. Johfuon, 6 P. 472, 

4. The overseer of a public road is not authorized to take timber for re- 
pairs, &;c., without the owners consent. 

Reynolds v. Speers, 1 S. 34. 

5. No appeal or certiorari lies op proceedings of commissioners of roads 
and revenues in laying out a road until after a final order confirming the re- 
port of a jury. Smith v. Com'rs, of Roads, 1 S. 183. 

6. While the construction of roads in the vicinity of a turnpike estab- 
lished by charter, will not be permitted, when intended to diminish the pro- 
fits of such turnpike, yet a community in the neighborhood of such turnpike 
will not be restrained from the construction of such roads, absolutely de- 
manded by the situation of the countiy and the wants of the neighborhood. 

Hall et al. v. Ragsdale, 4 S. & P. 252. 

7. When process is issued under the statute, for obstructing* roads, return- 
able to a particular day in court, such process may be continued from day 
to day, until it is finally heard and disposed of. 

Rathers ^ Wife v. State, 1 P. 132. 

8. It is not error that such process is issued in the name of the State, for 
the use of the county. Ibid, 

9. And in such proceedings against man and wife, where he is acquitted 
and she convicted, the judgment is bad, and will be reversed. I hid, 

10. The streets in an incorporated town, are its highways — subject in ge- 
neral to such improvements and alterations as its legislative authority may 
prescribe, with a due regard to individual interest. 

State y. Mayor and Aldermen of Mobile, 5 P. 279. 

11. A city corporation would not be authorized to exercise the right of 
appropriating streets, or to narrow or widen them, unless vested with such 
power expressly by its charter, or in carrying out an incident to such express 
delegation. Ibid. 

12. Any obstruction in a highway or street, tending to the annoyancp of 
persons living near them, or which renders the passage through such high- 
way or passage more difEcult, and which thus increases the danger of injury 
to persons or property, would be a nuisance within the meaning of the term. 

Ibid. 

13. At common law the question of nuisance as to a highway depends 
upon the fact, whether the passage through such highway is rendered less 
commodious — thus the erection of a market house in the centre of a street — 
the highway of a city, by a city corporation, if interfering with a commodi- 
ous passage through such street, would be a nuisance. Ibid, 

14. In such c^e chancery might well entertain a bill in the nature of an 
information filed by the State's counsel, for the object of affording redress — 
and this, independent of the concurrent common law jurisdiction of indict- 
ment. Ibid, 

15. The jurisdiction of chancery is clearly defensible when the fact of the 
nuisance is beyond a doubt ; and even when this is questionable, chancery 
sometimes affords relief by way of injunction, until a trial at law, when 
its denial would produce great public inconvenience. Ibid, 

16. When by the terms of a private statute, a privilege was granted to 
certain persons to erect a mill upon a river, which privilege was to be subject 
in a certain event, to a revocation, and the judge of the county court, on the 
happening of the contingency, was vested with power to abate the nuisance-— 
it was held that such statute did not divest the circuit court of its ordinary 
jurisdiction in the abatement of the nuisance, by indictment 

State V. BdL 6 P. 365. 
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17. Bv the common law, all proprietors to lands have the same rights to 
waters flowing through their domains, and one cannot be permitted to use 
them as to annoy those above or below him, and successive actions lie in fa- 
vor of those injured by impediments placed in the stream, against the wrong 
doer, to effect dieir removal. Hendrick^s v; Joh/Mon^ 6 P. 473. 

18. A writ of error will not lie to revise the judgment of the court of 
commissioners of roads and revenue, in relation to a refosal to lay out a road, 
although cases may arise in which an inproper action of that court, if an in- 
jury was about to result to an individual, might be controlled by the oouft of 
chanceiy. ITtZ? v. Bnc^w, 6 P. 197. 



HUSBAND AND WIFE. 



1. In an action against — service of writ on husband is sufficient. 

Wyn 4r tm/& v. Williams, A. R. 136. 

2. Confession of judgment, by husband and wife— during coverture, on a 
devastavit charged to have been committed by them, may be avoided after 
the husband's death, by writ of error. Stevens v. Duhury, A. R. 379. 

3. The husband's representative is hot entitled to the personal property 
and allows an action of the wife, unless reduced to the possession by the 
husband, during coverture. Johnson, adm, v. Wren, 3 S. 172. \ 

Mayfidd v. ClifUm, 3 S. 375. ) 

4. And such possession must be the possession of the husband ; his pos* 
session as agent or trustee for another is insufficient TbidL, ) 

Hogan V. BtUettix. 4 S. &;F. 286./ 

5. Or, as administrator. Mayfidd v. Clifton, 3 S. 375. 

6. The wntten acknowledgment by husband of a note executed by the 
wife, though die note may have been originally void, becomes by such ac- 
knowledgment, under the statute of this State, the note of the husoand; «nd 
it is not necessary to set out in the declaration, any consideration on the part 
of the husband. PhiUips v. Scoggins, 1 S. & P. 28. 

7. A deed to a.Jeme covert, and the heirs of her body, implying the crea- 
tion of an estate tail in personal property, vests in her such an absolute estate, 
as will be subject to the disposal of the husband and liable for his debts. 

Harkins et al, v. Cutdier et al. 2 P, 463. 

8. Equity will give effect to the terms of a deed conveying property to a 
Jeme covert for her exclusive use, even when no trustees are nominated^ 

and will regard the husband a trustee so far as to enforce a compliance with 
the intentions of the donor. But the intention to create a trust estate for 
the wife must distinctly appear. Ilnd, 

9. When a deed of personal property conveying the same to the wife, 
stipulated that the property was given for the joint use, behoof and support, 
of husband and wife, and subject to their joint possession ; this did not 
create such a seperate and distinct estate as excluded the husband's marital 
rights, and free it from his debts. Ibid* 

10. If husband and wife enter into bond, not stipulating a promise, to pay 
out of the wife's separate estate, for the payment of the wife's debt. Chan- 
cery will subject such separate estate to the payment of the bond,*upon 
proof that the bond was given for the wife's own debt, and without a pur- 
suit of the co-obligor at law. 

Forrest et al. v. Robinson, esc'r, 4 P. 44. 
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IL The deposition of a husband, taken in a chancery cause, in which the 
wife is a party, is not conjijietent as testimony#either for or against her. 

Sadler eUux, etcd, v. Hcmston ^ Gillispie, 4 P. 208. , 

12. A note signed by husband and wife, under an admission by her, that 
ix i» given for their mutual debt and accompanied by her written under- 
taken to discharg)e it, is«a proper charge in equity upon her separate estate, 
as secured by her anti-nuptial setfleruent. ' Ihid, 

13. Such note, after repeated.^fLdmissions of a liability, cannot be defeated 
in4he hands of ap -assignee, by allegations of the failure of consideration. 

* t - , ' Ibid. 

14. An agreement made between husbgcnd' and wife before marriage, 
whereby, he relinquished all right to her property g»nd agreed she should re- 
lain it t6 her own use, does «ot J^ar the right of curtesy, in the husband. 

« Smopt be Nicholson, v. Lecatt, 1 S. 590. 

15. Nor does an injunction obtained by the wife, founded on such an agree- 
ipent, restraining the husband from intermeddling wi«h her property, and 
made perpetual. , Ibid. 

16. Nora decree of divorce a mensa et tlioro, pronounced against the hus- 
*baiDd« Ibid. 

17. Possession of the wife of i^eal estate, under claim of title, tliough for 
less than twenty years, and a devise oi^ descent cast; is sufficient presumptive 
evidence of a fee in the wife, to sustain the husband's claim to curtesy. 

, Ibid, 

* 18. A plaintiff claiming as tenant by the curtesy, may recover possession 

V of the premises, in the ordinary form of an action of trespass to try titles. 

\. * • liochon v. Lecatt, 1 S. 609'. 

19, A previous possession with claim of title, though for less- than tweiity 
years, with a descent cast, or devise, is sufficient prima facie evidence of 
title in the wife, to sustain the claim of the husband to curtesy, and is suf- 
ficient to recover in ejectment, against a mere trespasser. Ibid. 
t 20. To entitle a husband to the personal property of his wife, he must 
have reduced it into possession during tlie coverture. 
ff ■ . Mayfield%Y, CUfton, 3 S. 375. 

2k Aaad such possession must be a possession as husband: a possession as 
administrator, in rig^ht of his wife, is insufficient. Ibid. 

22. By the marriage of a feme sole administratrix, the husband becomes 
joint administrator with her, and if the husband sue or be sued, as adminis- 
trator, the wife must be joined with him. 

' WiUianhsoji et al. v. Hill, 6 P. 184. 

23. The decree of the orphans' court, against such administrator cannot 
be regular, unless the wife be embraced in it. Ibid. 

24. In cases where the administrator may be charged in his own" right, 
the action Jie» against the husband alonp. I hid. 

25. Where one comes into an administration in right of his wife, he can- 
not urge against the claim of a distributee, the invalidity of the grant of ad- 
ministration or the jurisdiction of the court making tTie grant, which the wife 
.had sought, and whicji both had exercised. By the acceptance and exer- 
cise of the trust the jurisdiction is admitted and cannot afterwards be centre- 
vertsed. . . Ibid. 

V* 

m 

See Curtesy^^*^ Devise, Legacy and BequesV* — Dower — Executors and j 

Administrators^ 



20 



164 INDIANS AND INDIAN LANDS. 



INDIANS AND INDIAN LANDS. 



1. The Statute 1S20, extepding the jurisdiction of the circuit court of 
Cotco (now Morgan) county fcc. to all the tract of country belonging to 
the Cherokee Indians, vested in the circuit court, the jurisdiction only of 
crimes and misdemeanors committed within those tracts of Indian country; 
and did not extend thereto the civil jurisdidiction of justices of the peace 
in cases of forcible entry and detainer- Thomas v. Adams, 2 P. 188. 

2. The statute 1832, extending the juriadfction of the State over the 
Cherokee nation, is not entitled to a retro-active operation so as to aifthorize 
proceedings for a forcible entry and detainer. Ilnd^s 

3. The reservaticfti of lands to the Cherokee Indians, under the 8th article 
of the treaty of 1817, enures as a life estatis to the reservee, only upon com- 
pliance with the condition of continuance thereon, as stipulated; and on fail- 
ure of this, the fee-simple reverts to the United Sitates immediately, and the * 
expectant estate of the reservee's wife and children therein is at once de- 
stroyed. Kennedy Sf Mordand v. lieirs of McCartney, 4 P. 141. 

4. That a reservee has complied with the requisites of the treaty in making 
his selection, registering his name and cetera^ m?Ly be proved by the deposi- 
tion of the Cherokee agent, regularly taken. Ihtd, 

5. A reservee cannot make any stipulation for a lease beyond his removal . 
from the land or the extent of his life, though it seems a lease might be effefbted 
of a portion of the land for a time beyond those periods, if possession is 
retained of the residue. Ihid,^ 

6. The act of Congress, 29 May, 1830, which relinquishes to Conaleskee, 
a Cherokee Indian and his heirs, all the right of Teversion of the United 
States, in and to a certain tract of land> contemplated an immediate sale of 
the same by him, and not a mere possession for the benefit of a previous pur- 
chaser. ' - . . Ibidt 

7. When a title consisted of a claim under the deed ot a Creek Indian to 
lands selected under the treaty of the 24th March, 18S2, which deed was , 
made within five years after the treaty — it was held that this w as not valid, 
the contract not having ieen approved of by the President, and that a court 
of chancery could not enforce the contract. 

HerriTig v. McElderry, 5 P. 161. . 

8. Under the Creek treaty of 1832, an Indian reservee, when his land had 
been selected ai^ set apart by location, became entitled to the possession, 
until disposed of by him according to the terms of the treaty, or voluntarily 
relinquished or abandoned ; and this right to the possession was a legal es- 
tate which could have been enforced in a court of law. 

Jones* 8f Parsons' heirs v. Inge Sf Mardis' heirs, 5 P,*327. 

9. By the provisions of the treaty, the Indian was authorized to convey 
his title and interest in the land selected with the approval of the President 
of the United States, and after the approval, the contract of conveyance be- 
came valid, vesting in the grantee all the estate vested in the Indian by the 
treaty and his location. Ibid, 

10. The action of the President in relation to such contracts, is final and 
conclusive, and precludes any inquiry in a collateral way into the identity, or 
the capacity of the Indian parting with his interest, unless in a suit in which 
one 01 the parties claims under or through him — and quere — ^how far such 
party might be permitted to contest the recitals in a patent? I hid, 

11. A contract lor the sale of lands by an Indian reservee, located under 
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the treaty 24th March, 1832, and by which the reservee a^ed to make tide 
to a contemplated vendee at some future day, requires the certificate of an 
agent for that purpose, and the approval of the President of the United 
States, to render it valid. ClarUtko v. EUiot, 5 P. 403. 

12. Such a contract, without the certificate of an agent, or the approval of 
the President is not valid as a conveyance operating in prcBsejUi, or as a sti- 

{ pulation for one to be executed in Jitturo ; and thereK)re an undertaking by a 

reservee to protect his tenant in the possession, until the conveyance could 
be effected, being dependent upon the principal contract for the sale and con- 
veyance, is in the same condition. Ihid, 

13. A grant for lands from certain persons of the Creek tribe, to whom 
the chiefs and head men had assigned the same, in pursuance of the treaty of 
1832, will not support an action of ejectment, the patent for the same not 
having issued until after suit commenced. 

. Fipps V. McGehee, 5 P. 413. 

14. That if the assignees from the creek tribe under the provisions of said 
treaty, had received the assignment, and had been located on the land ; or if 
the land had been located and designated as reserved for this purpose by the 
locating agent, and then, assigned before the commencement of the suit — un- 

' der such a state of things, an inchoate legal title would have vested, which 
would have been perfected by a patent subsequently issued, and in view of 
which the action could yet have been sustained. [Semble,] Ibid. 

15. The widow of an Indian is not dowable of lands selected by the hus- 
band under the treaty between the United States and the Creek tribe, of 24th 
March, 1832, and by him conveyed in conformity with that treaty to a pur- 
chaser. Chinnubee v. Nicksy 3 P. 362. 

See Constitutiofwl Law — Dower — PMic Lands. 
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1. Minors, defendants in chancery, having been admitted to make full de- 
fence by their general ^ardian, the revising court will consider the sanction 
given to such mode of defence as equivalent to an appointment of a guardian 
ad litem, Vato v Easly, 2 S. 214, 

2. Under an issue to try the right of property, the jury cannot find against 
claimant upon the ground of infancy; the proper course being to move for 
an issue to try the question of infancy, or for the appointment of a guardian. 

Mundine v. Perry, 2 S. & P. 130. 

3. When two saJes of property are made by one while a minor, and the 
last sale is ratified by him after he comes of age, a subsequent ratification of 
the -first sale is void. Derrick, et ah v. Kennedy, 4 P. 41. 

4. It seems to be the better opinion that the deeds of an infant conveying 
lands upon a full equivalent, given or secured, are embraced within the de- 
scription of contracts merely voidable. 

Freeman v. Bradford, 5 P. 270. 

5. The county courts of this State are invested with plenary power in all J 
matters concerning the estates of infants ; and therefore a claim for the main- i 
tainanae of infant is properly brought, when presented to that tribunal. 

Crregg et al. v. Bethea, 6 P. 9. 
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6. Where defendant pleads infancy to plaintiff's declaration, on a promis- 
sory note, and plaintiff replies a subsequent promise, he admits the truth of 
the plea, and proof of a subsequent promise or ratification of the contract 
alledged in the declaration is necessary to be shewn affirmatively, notwith- 
standing the protestation contained in the replication — and the introduction. of 
the note is not sufficient for this purpose, 

Dockery v. Day, 7 P. 518. 

See Costs — Chiardian and Ward — Prochien Ami — Devise, Ijegacy and Be^ 

quest — Parent Sf Child, 
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1. A having the possession of goods, deposited with him for sale by B, ef' 
fects an insurance upon his whole stock — a loss ensues — and A, in his sche- 
dule of loss, handed to the insurance office, includes the goods of B, and af- 
terwards gives to B a memorandum, stating that he will account to B for his 
proportion of insurance, when ascertained. — Held, that A could not by parol 
show that he intended by the memorandum a mere intention to account out of 
what might remain after his own loss had been ascertained. 

Durand v. Thowron Sf Co, 1 P. 238. 

2. That it was not necessary to recovery of B, that he- should show that 
he had ordered the goods to be insured. Ihid. ) 

Waikins v. Durand, 1 P. 251. ) 

3. That one having the possession of goods of another may insure for the 
benefit of the latter, without the authority in the first instance, and that the 
cestui qui trust may adopt the policy. Ihid, 

4. When A effects an insurance on goods, and in the policy describes them 
" as owned by himself — ^held in trust or on commission," and on their de- 
struction, receives the amount for which they were insured, he will be held 
to be the trustee of B for this purpose, and liable to B in an action for his 
proportionate part of the insurance. 1 bid, 

5. The protest of a notary public, stating that notice was riven " to the 
agent " of a party, of the protest of his note, is not evidence of such agency; 
so as to make the notice sufficient, such agency must be proved aliufide, 

O'Cmifiell V. Walker, 1 P. 263. 
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1. Declaration on an obligation, in which no specific rate is described — 
interest at the rate fixed by statute must be adjudged. 

Clay V. Drakcy A. R. 164. 

2. Note payable at a future day, but if not punctually paid, to carry inter- 
est from the date; will only carry interest from the maturity, as this will be re- 
garded as penalty. Fugvxi 4r Hewitt v. Avrid Sf Martin, A. R. 170. 

See Collection of Cases, A. R. 209. 

3. To carry interest at a rate exceeding 8 per cent, per annum, the contract 
must be in writing, signed by the party to be charged, and for a loan of mo- 
ney Spc. and such interest is recoverable only for the stipulated time of forbear- 
ance. Henry 8f Winston v. Thompson, A. R. 209. 

{Collection of Cases, A. R, 209. 






4. The act of February, 1818, does not change the rate of interest on 
contracts, made before its enactment. Brya?i v. Moore, A. R. 377. 

5. Note, payable in another State, the foreign interest must be proved. 

Peacock v. Banks, A. R. 387. 

Evans v. Clark, 1 S. 388. 

Evans v. Irwin 8f Dunlap, 1 P. 390. 

6. The interest upon a judgment, nuvcjpro tunc, should only be calculated 
up to the time when judgment should have been entered. 

Clemens v. Judson 4r Banks, A. R. 395, 

7. Bill penal payable on demand, carries interest only from time of de- 
mand, or date of writ. Varighan v. Goode, A. R. 417. 

8. Note, described as made at Fayettville, to wit, in Madison county, in- 
terest according to the laws of Alabama. 

Gamer v. Jeffery, Wyman^ ^ Co, A. R. 167. > 
RicJiardson v. WUliams, 2 P. 239. ) 

9. Judgment h^ nil decit, shall not be reversed, because $1 too much in- 
terest has been charged, Mayjield v. AUen, A. R. 274. 

10. Verdict for more than legal interest, appellate court cannot correct. 

Baldmin v. Stebhins, A. R. 180. 

11. Inaction of debt on note, payable with interest from date — ^principal 
and interest should not be claimed as aggregate sum in debt. 

Butler V. Limerick, A. R. 115. 

12. A note, drawing five per cent per month, payable six months after 
date, under statute 1818, decided to draw the stipulated interest only, until 
maturity, and from then eight per cent, per annum, 

Ellis V. Bibb, 2 S. 63. 

13. Under the issue of nul tiel record, the court will not give the inter- 
est of the sister State on such judgment. The rate and amount of the 
interest must be found by the jury. 

Hunt bf Ccmdry v. Mayjield, 2 S. 124. 

14. Interest runs on damages given by circuit or supreme court, on aifir- 
mance of judgment. Sanders ^ Fentoick, v. Rives, 3 S. 109. 

15. On a note payable at a future' day with interest from the date, if not 
punctually paid, judgment may be properly rendered for principal with inte- 
rest from maturity. Bodic v. Ely, 3 S. 182. 

16. The rate of interest stipulated to be paid on a contract, in the ab- 
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• 

sence of written or statutory law may be fixed by a jury according to the 
custom of the place where the contract is made. 

Tate V. Innerarity, 1 S. & P. 33. 

17. The rate of interest in any one of the United States, is not a matter 
which the courts can ex-ofHcio notice, but is a question of fact to be ascer- 
tained by a jury. Richardson y, Williams^ 2 P. 239, 

18. Interest may be charged on an open account, when the contract stipulates 
for a certain period of credit; but the law does not permit rests to be made in 
such account every six or twelve months, restating the account each time, 
and converting interest into principal; aad no custom or agreement to fhat 
effect can alter the law. Mars.ex^r v. Southtoick et al, 2 P. 351. 

19.« Interest is recoverable on an open account for goods sold and deli- 
vered, when by express stipulation, the account is to be considered as due 
at a particular day. Moore v. TcEtton^ Danegan ^ Co, 2 P. 451. 

20. Interest recoverable on open account, in common counts in assumpsit, 
when the defendant agreeed to pay interest, and promised to give bifls in 
discharge of the debt. Ibid, 

21. Interest under our statute authorizing its recovery by way of 
damages is substituted for damages at common law, and sermle if m an 
action of debt no damages are laid in the declaration, yet a recovery may 
be had of interest. Mc Whorter v. Standifer, 2 P. 519. 

22. "In debt or assumpsit, to recover any cause of action embraced in 
the statute, authorizing the calculation of interest by way of damages for the 
detention of money up to the time of the rendition of judgment, that more 
interest by way of damages for the detention, is adjudged by the court, than 
demanded in the declaration : provided, it appears that no more has been 
adjudged by way of interest than is recoverable by law upon the debt, as 
shewn to be due and unpaid by the record." Ibid 

23. The allowance of interest, except upon the particular liabilities em- 
braced by statute, must depend upon the circumstances of the case. To 
avoid its payment it is competent for a defendant to show that he is not in 
fault, as that the plaintiff had been absent from the country — ^without having 
any known agent, &c. Crawford v. Sirrumton^sex^rs, 7 P. 110. 

24. If a defendant offers no excuse for the non-payment of the principal 
sum, the interest is recoverable by way of damages. Ibid. 

25. Interest is recoverable upon foreign contracts if, permitted by the 
lex loci contractus; and, though interest is recoverable at common law by 
way of damages, if the demand arises out of this State, it must be shewn 
what the interest of such state is. Ibid, 

See CoTjm'otiom — Partners — Trustees University y Alabama, 
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JUDGMENTS. 



I. WHSN JUDGMENTS MAY BE RENDERED ; THEIR FORM, REQUISITES AND 
effect; how they may be amended, and when their lien COM- 
MENCES, 
II. WHEN JUDGMENTS WILL BE SUSTAINED, AND OF THE PRESUMPTIONS 
IN THEIR FAVOR. 

III. OF THE ARREST OF JUDGMENT ; OF THE TRANSFER AND ASSIGNMENT ; 

AND OF SATII^ ACTION. 

IV. WHEN JUDGMENTS WILL BE Bf^NDERED FINAL IN THE APPELLATE 

COURT; AND OF THE DAMAGES. 
V. WHAT WILL BE A RELEASE OF ERRORS. 
VI. OF JUDGMENTS BY CONFESSION. 
VII. OF JUDGMENTS NUNC PRO TUNC, 
VIII. OF JUDGMENTS ON MOTION AND SUMMARY PROCEEDINGS. 



I. IVhm Judgments may be Rendered; their Form, Requisites and Effect; 
How they may be Amended, and when their Lien CommeTicces. 

1. Assumpsit upon promissory note with common counts, nol pros, must 
be entered as to the latter, before the court can give final judgment under the 
statute of 1812. Moreland v. Ruffin, A. R. 19. 

2. On an appeal from justice of the peace on unliquidated demand, final 
judgment by default cannot be rendered without the intervention of a jury. 

Martin v. Trice, A. R. 69. 

3. Verdict for less sum than the jurisdiction of the court, judgment not re- 
versed unless it appear that amotion for a non suit under the statute of 1817, 
had been made and refused. Howard v. Wear, A, R. 84. 

4. Judgment for more than declaration claims, is error. 

Dinsmore v. AustiU, adm, A. R. 89. I 
Floumoy v. Childress, et al. A. R. 93. j 

5. Judgment by default, when there is a demurrer undisposed of, is error, 
though the demurrer is not sustainable. Ibid. 

6. A recovery cannot be had for more than plaintiff declares for. 

Ibid. 

7. Final judgment by default, without the intervention of a jury, cannot 
be had on a note for payment of a certain amount of cotton at a stated 
price. Phillips v. Malone, A. R. 110. 

8. Judgment by default, without declaration, is error, and cannot be cured 
by a subsequent filing of a declaration. 

Rankin v. Crowells, A. R. 125. 

9. Judgment by nul dicit, cannot be - rendered when some of the pleas 
answer the whole declaration, though others do not. 

Tubb V. Madding, A. R. 129. 

10. If judgment in slander be entered, as in debt, no error. 

Pur dee v. Burnett, A. R. 138. 

11. The use of a past instead of a present tense, $ for dollars, and figures 
instead of words in the entry of a judgmenti is not error. 

Tankersley v. Silbum. A. R. 185. 
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12. Judgment must be for an aggregate sum, and when it was for a principal 
sum, and interest from a date past, without mentioning the amount due at the 
time of judgment, it was declared void for uncertainty. IMd. 

13. Judgment by default final cannot be rendered in an action of trespass, 
for cutting timber trees, for the amount of the penalty fixed by statute 1802. 

Byrne v. Haiiies^ A. R. 286. 

14. Judgment by default against tj^^o, writ served but on one, no discon- 
tinuance — reversed, and the cause remanded. 

Smith &^ Howell v. Winthropy A. R, 425. 

15. Judgment by default final cannot be rendered if writisnot signed by 
the clerk, or if writ is not duly executed. Stone v. Harris ^ A. R. 32. \ 

Land v. Patteson^ A. R. 14. J * ' 

16. Judgment by default final may be for more than twenty dollar, on ap- 
peal from justice of the peace. . Bevin v. Goodrnqm., A. R.* 90.' 

17. Plea in bar, time of filing hot noted, judgment in vacation? plea must 
be disposed of before judgment final. HUis v. Hickman, A* R. 394. > " 

Malmie v. Stud, A. R. 360. ] 

18. Judgment by nil dicit, cannot be rendered for interest on a note paya- 
ble in another State. Peacock v. Banks, A. R, 387. 

19. Judgment for ten dollars more dafiaages than are laid in the declara- 
tion, reversed Derrick v. Jones, 1 S, 18, > 

Johnson v. Kelly ^ Hutchiuso9i, 2 S. 490. J 

20. Judgment by default for want of plea, cannot be taken until three days 
after time for 'filing declaration, although the. court mny not last so long. 

Rather v. Owen, 1 S. 38. 

21. Judgment by default before declaration filed, is error ;—^the record 
shewing the time when the proceedings tookplace. 

McElroy v. D. White, 1 S, 149. 

22. Summary judgment against securities on bond, on writ of error' fi'oni 
county to circuit court, cannot be rendered under statute 1S26. 

Ward, et al. v. Alexander ^ Bills, 1 S.3S2. 

23. In debt, judgment and demurrer by default or nil dicit, the court may 
render final judgment without writ of enquiry, 

Pettigrew v. Pettigrew, 1 S. 580. 

24. Judgment by default in assumpsit for costs only, is error, 

Pickens v. Hay den ^r Meriam, 2 S. 10, 
25; In an action against the indorsfer of a promissory note under the statute 
of 1812, judgment by default final may be rendered without the interven- 
tion of a jury. MaUme ^ Co, v. Hathaway, 3 S. 29. 
. 26. Judgment by default final may, under the act of 18A5, be rendered 
against an indorser without the intervention of a jury. 

Chapman v. Arringt07i, 3 S. 480. 

27. Where, under statute 1828, maker and indorser are joined in same 
action and one appears and continues the case as to him, and there is judg- 
ment by default agaii^t tie other, this judgment cannot be rendered final. 

. Ibid, 

28. When the clerk, in entering judgment makes the entry in short, re- 
ferring to another judgmetit the entry of which is full, such judgment will 
not be deemed perfect so as to , authorise the issuance of an execution. 
Each judgment must be full and perfect in itself. 

Tomhecbee Bank v. Strong's exW, IS. & P. 187. 

29. A paper promising to pay a certain sum for staves, subject to a deduc- 
tion of such number as were not delivered, at two dollars a thousand — ^not 
subject to the rules which regulate promissory notes, so as to authorize the 
court to give judgment by default, without the intervention of a jury. 

Martin S^Hill v. Woodall, 1 S. & P. 244. 
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SO. Judgment by default is an admission of plaintiiF's cause of action as 
laid, McGeTiee v. Childress, 2 S.'506. 

31. Judgment by default may be taken on a note payable on the happening 
of a contingency, it beir^ averred that the event had happened as appeared 
by an indorsement Qp. the note. ' Ibid, 

32. A judgment may lawfully be altered or amended, during the term in 
which it was rendered. "^^ Neil et al. v. CaldweU, 3 S. 134. 

33. A judgment must be tased upon certaih regular and definite proceed- 
ings , and these must.be disclbsed m the record ; as where judgment was en- 
tered upon motioti against one as lat^ sheriff, but there was no shewing on the 
reooid for what violation of duty ^TC.— iJ:'was held erroneous. 

, • Ayres v. Dohson> if Hughes^ 5 S. & P. 441. 

,- 34. The re'oohd of- a judgment on sci fa, against sureties in a writ of errot' 
feond-^in. which it was 'determined that a payment made to one as a depu- 
ty sheriff, by ^ defendant to the judgment, was a satisfaction of the same — 
held to be conclusive in a suit brought by plaintiff in .such judgment against 
the surges of the sheriff on his official bond, it appearing that notice was- 
given to defendants, and that the sherilTs representatives appeared and de- 
fended theauit in error;— also t^at the deputy wai one of tne defendants in 
,the scirefadas', McBroom v. Gov, usd of 8fc. ^V, 90. 

35. Where process was issued against two and served upon one, and the 
plaintiff declares against one, judgment canBot ba rendered against' two, al- 
though an^-ppeahmce has bpen' entered for both. 
. ' ' * ' Lticy et al, v. Becky 5 P. 166. 

' 36. WheA A bound himself by a sealed agreement te aliide the award 
of an arbitrator, and to pay the balance found against him in cer- 
tain debts due to him, it was held that an attachment did not lie, and that a 
judgnntent by default, as in ail indehitattbs cmumpsk fbr the amount in money, 
was e»ror. Horton v: Ronalds^ 2 P. 79. 

37, Indorsee against indorser, final judgment oH demurrer cannot be ren- 
dered By the court for plaintiff on common counts, without the intervention 
of a jury. Ke?itum'v, MaRae, S S. &F. 2^9, 

38. A judgment rendered during the term does not relate back to the first 
day of ^ the term, so as to defeat a bona fide purchaser or assigtiee. 

Hope V. Brandon, et al. 2 S. 401. 



11. Wh4ire Jndgmenti mil be Sustaiiied, and of tlie Presumptions in their 
. • • Favor, 

* 

39. Neither, writ or declara?;ion is necessary to sustain judgment by con- 
fession. . • . * CciXUr V. Demon, A. R. 19. 

40. After judgment by n^ dicit, advantage cannot be taken of omission of 
profert or amount of damages. » Dinsmore v. Amtill, adnu A. R. 89. ) 

Bryo^n v. Moore, A. R. 377. J 

41. When there are good and tad counts, and a general verdict theron, 
the judgment will be. sustained. Harrison v. Cassity, A. R. 291, 370. 

42. If judgment be for correct amount, it is immaterial what part of it is 

called debt, and what damages. 

Briggs ^ McLure v Greadee, A. R. 123. 

43. Judgment against delinquent tax collector and securities, for the sum 
due, as damages for the default — good, although not called fifteen per cent 
damages. Armstrong SfPinkston v. State, A. R. 160. 

21 
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44. Judgment by nil dicUj sustained on a promissory note for $153 00, in 
good current money of the State of Tennessee. 

Spain V. Grove 4r Smith, A. R. 177. 

45. After judgment by idL dicU, advantage cannot be taken of variance 
between declaration and indorsement of wnt. 

Mayfidd v. Allen, A. R. 274; 

46. Judgment will not be reversed because one dollar more than interest 
due is adjudged on a debt of one hundred dollars. 1 hid, 

47. Judgment by default final cannot be rendered in an action <t trespass 
&r cutting timber trees, fi^r the amount of the penalty fixed by statute 1802. 

Byrne v. Haines, A. R. 286. 

48. To sustain judgment on award, it is not necessary that the record 
flhould state that the consent of the parties to the submission or the continu- 
ances, or the notice— nor is a declaration necessary. 

MendenMU v. Smith, A. R. 380. 

49. To sustain a judgment the court will infer that acause^was continuecf 
by operation of law, although the continuances do not appear on record. 

Clements v. Judson ^ Banks, A. R. 395. 

50. Judgment by default will not be reversed when the indorsement of 
writ describes the contract as under seal, and the declaration as a jpromissory 
note. Byrne v. HdH, 1 S. 16. 

51. Transcript shows a bail bond but no writ — ;judgment by default sus- 
tained. Gay V. Wifistan, 1 S. 149. 

52. A judgment in an action of assumpsit, will not be reversed because 
entered for debt and damages, instead of damages only. 

MdUme ^ Co. V. Hathaway, 3 S. 29. 

53. When a judgment is improper, but produces a proper result, it wiB 
not be reversed for mere informality. Philips v. Jordan, 3 S. 38. 

54. Judgment of nil dicit may be rendered although pleas are on file, and 
such judgment authorizes the presumption that the defendant was present by 
himself or counsel, and did not attempt to sustain his pleas. 

Bryant v. Simpson, 3 S. 339. 

55. To sustain a judgment, every thing compatible with the record will 
be presumed ; hence it will be presumed that the decree was rendered upon ' 
the final apportionment of an insolvent estate^ and so pursue the legal liabi- 
lity. Morrison, adm-r, v. Morrison, 3 S. 444. 

56. Judgment will not be reversed for excessive damages when it corres- 
ponds with the verdict, and there is nothing in the record conclusively shew- 
ing that the verdict is unjust or illegal. Moore v. Coolidge, 1 P. 280. 

57. Judgment entered informally as in assumpsit, the action being in debt, 
but for the proper amount — ^it will not be reversed. 

CarroU v. Meeks, 3 P. 226. 

58. Judgment for a greater amount than is authorized by a cause of action 
sued on, cannot be reached in error, and can only be taken advantage of by 
application for a new trial. Evans v. Bridges, 4 P. 348. 

59. That the judgment is rendered upon motion to quash the writ, when 
the proper judgment would be on motion for non suit — ^is not error. 

Darwin v. Rail Road Company, 4 P. 160. 
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III. Of the Arrest of Judgment ; Trmisfer and AssignmeiUf and of Sa- 
tisfaction. 

60. Judgment in trespass will not be arrested when the first count lays 
the trespass under a '^ whereas, " but the second contains a positive aver- 
ment. Gord^on v. Hood, A. R. 122. 

61. The transfer of a judgment carries with it a right to 6ue out execution^ 
or to bring suit in the name of the original plalndfT, and as any defence ex- 
isting against plaintiff will be available to defendant, so any right the plain- 
tiff is entitled to, will be available to the assignee. 

Harrison v. Marshall, 6 P. 66. 

62. The payment to plaintifTs attorney of an amount of a judgment by the 
sheriff — for which there is an execution in sheriff's hands, is a satisfaction 
thereof, and in law will be regarded in the same manner as if made by the 
defendant, though made without the knowledge or consent of the defendant. 

Bowen, et al. v. McGehee, 6 P. 432. 

63. An assignment of a judgment is not of itself notice to any one, except 
to the parties connected with the transaction. lltid, 

64. An execution issued upon a judgment which has been satisfied, but the 
satisfaction not entered of record, is not void, but voidable merely. 

Ibid 



IV. When Judgment will he rendered Final in the Appdlate Court, and 

of the Damages. 

65. If Judgment be rendered for more than verdict, it will be reversed 
and rendered in the supreme court for the amount assessed. 

Howard v. Wear, A. R. 84. 

66. On appeal from county to circuit court, unless record show matter 
requiring trial by jury, circuit court may render such judgment as should 
have been rendered by county court. Lane v. Kirkman, A. R. 411. 

67. Judgments confessed, writ of error afterwards taken, appellate court 
will affirm with damages. McConnd v. White, A. R. 112. 



V. Whai> toUl he a Release of Errors. 

68. Judgment by nil dicit, does not operate as a release of errors. 

Butler V. Limerick, A. R, 115. 1 
Dinsmore v. Hand^ A, R. 126. J 

69, Judgment by confession under the statute, operates as a release of 
errors. Hill v. Lambert etal. A. R. 92. \ 

McConneU v. White, A. R. 112. f 



VI. Judgment hy Gonfession. 

70. To sustain a judgment by confession, neither writ or declaration is ne- 
cessary. Caller v. Denson, A. R. 19. 1 
• Gayle v. Foster, A. R. 125. f 
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71. Judgment may be confessed by an attorney without exhibiting his 
warrant. Hill v. hamhert, et al. A. R. 92. 

72. Judgment by confession under the statute, operates as a release of 
errors. Ibid. \ 

McCmnel v. White, A. R. 112. J 

73. Where defendantconfesses judgment for a precise amount, judgment 
cannot be entei'ed up for more than that amount. 

■ Gayle v. Faster, A. R. 125. 

74. In assumpsit for unliquidated demand, judgment may be confessed 
without the intervention of a jury. 

Allen V. White ^ Norris A. R. 365. 

75. Confession of judgment by husband and wife, during coverture, may 
be reversed by writ of error, after husband's death, by wife, 

Steveihs V. Dubairy, A. R. 379. 

76. Judgment on confession, must strictly pursue the terms of the ^g- 
novit. Ibid. 



VII. Of Judgment Nunc Pro Tunc. 

77. Judgment nunc 'pro tunc may be entered without notice. 

Fugua et al, v. Carriel et al, A. R. 170. ) 
Clemens v. Judson Sf Banks, A. R. 395. ) 

78. In rendering such judgment, the interest should be calculated only to 
the tiriie when such judgment should have been entered. Ibid. 

79. In rendering judgment, nunc pro tunc, the court cannot resort to the 
record, in a distinct suit, though referred to by clerk to supply omissions. 

V Draughan et al, v. Tombecbee Bank, 1 S. 66. 

80. Judgment nmic pro tunc, must be predicated on matter of record, or 
some memorandum of the court, and not on parol. 

Thompsm v. Miller, 2 S. 470. 

81. If on entering judgment, the clerk omits to insert the amount recover- 
ed, the judgment may be afterwards amended, and the amount inserted nunc 
pro tun^c; and in overruling motion to complete such judgment, writ of error 
will lie. Wilkinson v. Goldthwaite, 1 S. & P. 159. 

82. Judgment nwic pio tunc may be entered upon a verdict, after the 
expiration of three years from the rendering of it, all parties being^in court. 

Mays, et al. v. Hassel, adm, 4 S. & F. 222. 



VIII. Judgments on Motioii and Summary Proceedvigs. 

83. Judgment on motion, under statute 1827, in favor of a constable, on 
a bond indemnifying him against property sold under execution — ^held : 

I. Not necessary that the record should set out the notice at length — 
it reciting, that it appeared to the satisfaction of tlie court, that notice had 
been given sixty days before the time of the pendency of the suit and the 
Tnotion, 

II. To sustain such judgment, the court will presume the notice to have 
been given as required, in writing, unless the contrary appears. 

III. That unless oyer be craved, it is sufficient to set out the substance 
of the bond. 
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IV. That it was not essential to set out the date of the bond, nor that it 
should possess a date, and if the boiid had been dated before die enacting 
of the statute, and the contingencies had happened afterwards, the obli- 
gee was entitled to resort to this remedy. 
^ Atwood V. Craig, 3 S. & P. 21. 

84. In proceedings under the statute against a constable and his sureties, 
for failing to return an execution: it is not error to proceed to trial and judg- 
ment, without a declaration. Condry SfHefUy v. Murphy, 4 S. & P. 9. 

85. In such case, a jury is not essential unless specially requested by the 
parties: but, if one Is empannelled and renders a verdict, it is not error. 

Ibid, 

86. And in such proceedings before justices, judgment will not be revers- 
ed, because motion was made on the former name, without setting out the 
christian name. Ibid. 

87. To authorize a summary judgment against security on bond for de- 
livery of property taken on execution, and claimed by a third person; such 
bond must have oeen returned by sherifF> indorsed forfeited. 

Allen v. Hays, 1 S. 10. 

88. In summary proceedings, it is sufficient, if the record state that the 
necessary facts were proved: not necessary to show by what evidence. 

Mc Wharter et gl. v. Marrs, 1 S. 63. 

89. Trial by jury not necessai-y, on motion against sheriff, when defend- 
ant voluntarily submits the question of fact to the court. Ibid, 

90. The statute of 1826, which authorizes the supreme court to render 
judgment against securities on writ of error bond; does not vest the circuit 
court with the like power, oh writ of error from county court. 

Ward et al, v. Alexander, 1 S. 382. ) 
Johiuon V. Atwood, 2 S. 225. J 

91. Notice of motion for judgment by the Planters' and Merchants' Bank 
must be given under its corporate seal. 

Logwood V. Planters* and Merchants* BanJc, HwitsviU, A. R. 25. 

92. To sustain a judgment recovered by bank, on motion, the record 
must show that the certificate of the president, as required by the statute, 
was produced and that it was under the seal of the corporation. Ibid, 

93. Parol proof to show that a note had b^en discounted by the bank 
and that the bank had given no consideration for it, admissible without no- 
tice to produce the books of the bank. 

Gaines et al. v, Tombecbee Bank, A. R. 51. 

94. The statute 1819, to raise a revenue for 1820, did not authorize the 
circuit court to render judgment upon motion against the president of the 
Tombecbee bank, for failing to pay taxes. 

Crawford v. ^tate, A. R. 143. 

95. In a summary proceeding against a president, for failing to pay taxes, 
the name of the bank must be accurately described. 

Judson V. State, A. R. 150. 

96. Service of notice on cashier, not evidence that he was cashier, on a 
motion for judgment under the statute. 

Planters* S^ Merchant* s Bank, HuntsvUle, v. J, B. Walker, J^, R. 391. 

97. On motion against bank for penalty in not paying taxes, they are en- 
titled to a jury if demanded, although they do not plead. 

Tombecbee Bank v. State, A. R. 425. 

98. When the bank sues a security he cannot plead as payment or set-off 
a deposit made in bank by his principal. Such deposit is subject only to the 
check of the principal. Lyoti v. State Bank, 1 S. 442. 
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99. A notice by bank, of a motion for summary judgment is sufficient with- 
out a declaration, if the debt claimed is set forth with reasonable certainty, • 
though it has not the technical precision of a declaration. Ibid. 

100. The like certainty is also sufficient, as to the certificate of the presi- • 
dent, as required by the statute, its only object being to prove property in 
the bank, and not to establish the debt. I hid, 

101. Where the notice is to three defendants, a notice and judgment may 
be had against one, and a discontinuance £ls to the others is not necessary. 

Ilnd. 

102. To charge a bank with notice of the dissolution of a firm, it is not 
sufficient that one of the firm who received the credit was a director of the 
bank. Imcas v. 'Bank ofDarien^ 2 S. 280. 

103. SherilF's return, that he had served the process upon the cashier, is 
not sufficient to support an action, without proof that such person is cashier. 

St, John V. Tambecbee Bank, 3 S. 146. 

104. The statute 1823, declaring a forfeiture of the charter of the Hunts- 
ville Bank to ensue from the failure to pay specie for its notes, did not take 
from the bank the right to sue in its corporate capacity. 

HunUviUe Bank v. McGhee, 1 S. & P. 307. 

105. In proceeding by notice to charge one who does not appear as ac- 
ceptor of a bill — the record must show the proof to have been made of the 
acceptance. Walker v. Bank State of Alabama, A: S. & P. 215. 

106. As notice is not of the character of a declaration, and is only intended 
to bring the party into court without any formal averments — ^it follows, that 
the plaintiff must fully prove his cause of action, even to sustain a judgment 
by default. Ibid, 

107. An allegation, that the plaintiffs are "the holders and owners" of the 
bill, is equivalent to the averment that the bill is the property of the bank. 

Ibid. 

108. The notice authorized by the ninth section of the charter of the 
Montgomery Branch to a maker or indorser, need not be under the corporate 
seal. ^ Brathch Bank Montgomery v. Harrison, 2 P. 540. 

109. The summary proceedings authorized against the debtors of said 
bank, though different from the common law course, is yet remedial in its 
character, and if substantially pursued will not be defeated by mere techni- 
calities. Ibid, 

110. To sustain a judgment in favor of the bank rendered on motion, the 
record must show that the certificate of the president was produced, and 
filing a declaration will not alter the case, so as to render such certificate un- 
necessary. Duncan v, Tombecbee Bank, 4 P. 181. 
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1. That section of statute 1819, which confers jurisdiction on su- 
preme court, to hear an original motion against a delinquent tax-collector, 
18 contrary to the constitution of the State, and therefore void. 

State V. FlinUy'K. R. 8. 

2. The supreme court has appellate jurisdiction in chancery. The con- 
stitution provides that the "judicial power of the State, shall be vested in 
one supreme court." Lewis, adm, v. Lewis, A. R. 38. 

3. The act of 1820, authorizing the circuit court to refer to the supreme 
court in criminal cases, questions of law "npvel and difficult," does not en- 
large its jurisdiction; but provides an additional mode of carrying a cause 
of such a nature into that court, after final judgment. 

Fhleming v. State, A. R. 42. 

4. The supreme court has no appellate jurisdiction in criminal cases. 
The constitution clothes it with appellate jurisdiction under such restrictions 
and regulations as may be prescribed by the legislature. The legislature 
has not provided for appeals m such cases. ' 

Humphreys v. State, A. R. 64. 

5. When plaintiff has verdict for less than $50, but files an affidavit that 
more than $50 is due under statute, the judgment will not be arrested or 
non-suit ordered. Cvrtis v. Garey, A. R. 118. 

6. The supreme court has not jurisdiction of points, referred as "novel 
and difficult," until after final judgment, by the inferior court. 

State V. Sampson ^r Reece, A, R. 266. 
7- Verdict for less than sum that inferior court has jurisdiction of, will not 
be disturbed unless motion for non-suit had been there made. 

Howard v. Ware, A. R. 84. 

8. Judgment for less than $50 — no motion for non-suit or affidavit filed as 
authorized by statute, reversed for want of jurisdiction. 

Carter v. Dade 1 S. 18. 

9. When there is*an adequate remedy at law, equity in general hasnoju- * 
nsdiction. StanAifer ^ Statidifer v. Mc Whurter, 1 S. 532. 

10. A guardian may be removed by county court for improper conduct 
and mismanagement. Riptoe v. IiaU, 1 S. 166. 

11. The county court has no jurisdiction by certiorari on appeal in cases of 
forcible entry and detainer. Dunham v. Carter Sf Carroll 2 S. 496. 

12. Chancery has' jurisdiction to relieve a sheriff, when judgment has 
been obtained a^inst him, for failing to return an execution three days be- 
fore court; a sumcient excuse being shewn for such failure, and also for the i 
failure to make defence at law. IP i 

Roberts 8f Battle, v. Henry, 2 S. 42, 

13. Jurisdiction of justice of the peace in forcible entry and detainer, is ; 
not in violation of the constitution. Ward v. Levns, 1 S. 26. 

14. The power given to county courts by statute over the estates of de- 
ceased persons, does not divest chancery of jurisdiction. 

Gayle et al. v. Singleton, 1 S. 566. 

15. When over $50 is due on a contract, plaintiff may relinquish all over 
that sum, and avail himself of jurisdiction of justice of die peace. 

King V. Douglass, 2 S, 487. 

Bond V. Nichols, 2 P. 186. 

Nibbs V. Moody, 5 S. & P. 198. 
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16. If demand is under $20 when warrant is issued, but is increased to 
more than that sum, by interest during the pendency of the appeal, the issue 
is properly triable by a jury. 

McGrew v. Adarns Sf Elliott, 2 S. 502. * 

17. When debt is under $50, but- adding interest it exceeds* it, the circuit 
court has jurisdiction. Hogan v. Odam Sf Odam, 3 S. 58. • 

18. Circuit court has exclusive jurisdiction as to sales of real property, 
levied on in virtue of an execution granted by justice of the peace. 

Mcbuniel v. Moody, 3 S* 314. 

19. The court that first commences the exercise of its powers cannot be 
obstructed in its legitimate action, by another court of only co-ordinate and 
equal jurisdiction. Eato?i v. Pdtterson 4r Hinchman, 2 S. & P. 9. 

20. But the fact that the county court has before it a question. as to the in- 
debtedness of a garnishee, will not preclude the creditors from inteppsing in • 
chancery against a judgment on such garnishment. IbicU 

21. If an inferior court refer a question, purely legal, to a jury, for 
their determination, it is error. Shaw v. Wallace, 2 S* Sffl 193. 

22. The question whether a plaintiff in instituting in circuit court a suit for 
a larger sum than $50, and recovering a less sura, designed to waive the lat- 
ter part of the statute 1807, is one of discretion in the court trying the cause; 
the affidavit required by that statute is designed for the protection of the 
plaintiff from an improper exercise of the discre'tion of the comst, and ij; 
would seem, to be error in the court to non suit a plaintiff in a case com- 
menced for m0re than $50, when the aiffidavit was filed as required by the 
statute. Cummings v. Edmundson, adTrCr, 5 P. 145. \ 

Tip^nv.Petty,7F.U2,f 

23. If an objection to the jurisdiction be not taken in the circuit courts on ' 
an appeal from a magistrate, yet the supreme court will do what the court 
below should have done ; nor does a wrong reason given by the circuit court 
for its judgment in such a case of appeal, necessarily authorize the reversal 
of the judgment by the supreme court. 

Wyatt et al, v. Judge et al, 7 P. 37. 

24. A want of jurisdictioji of the subject matter is not aided by a pleato^ 
the merits, ai^d is available in the appellate court, and the consent of the par- 
ties, whether express or implied, cannot give jurisdiction. Ihid. 

25. When the State has extended its jurisdiction over the Indian lands 
within its territory, the title to which has not been extinguished, the State 
courts have juiisdiction of offences committed within their limits. 

Caldwell v. State, 1 S. & P. 327.' 

26. It seems that quo wams/wto would be the proper remedy to test the 
riffht of an individual to an office or franchise, the duties and privileges of 
which he may be exercising and enjoying. 

State ex rel, v. Tavl, 5 S. & P. 40.. 

27. The supreme court has no authority, on the relation of the attorney 
Ageneral in behalf of the State, to inquire into the constitutionality of an ap- 
pointment by the legislative department, of a judicial officer. Ihid. 

28. Thus; where the legislature having established a new judicial circiiit, 
at the same session elected one of its own members the judge thereof — ^it 
was held on an information in the nature of a qivo warranto, med by the at- 
torney general in the name of the State, that this court had no power to 
control the appointment, by an inquiry into the constitutional power of the 
legislature, to make the election. Jhid. 

See GouTUy arid Orplians Court — Admiralty — Executors and Admi- 
nistrators, 
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■ : • '. ' 

11 A subject of the king of Spain, livings in Louisiana, when acquired by 
the United States, is not^a'competent juror, unless it appear that he is natu- 
ralized, Or was^ an inhabitant of Louisiana, at the time she was admitted inta 
ih^ Uniop, ' * Judsm v. Eslava, A. R. 3. 

2. Challenge of a juror,* must be n^e^ before he is sworn, and if the 
oyerruling or the challenge id to be assigned in error, the matter should be 
spread upon the record,' by' bill of ex^ceptions. 

. Ripley y.Coolidge Sf Bright, A. R. 11. 

3. A "party, who would avail himself of the privilege of jury trial, must 
appear and- claim it. 

^ . ' Logwood et {d. v. Pla9Uers* Sf MerchajUs* Bank, Htmisville, A. R. 23. 
4L Not.npcessary that the record should show that the jury was sworn. 

Purdue v. Burnett, A; R. 138. > 
' Goyne v. Howell, A. R, 63. ) 

.5, Trial by jury not necessary, on motion against sheriff, the defendant 
voluntarily submitting the questions of fact to the court, 
*' -^ , ^ McWhorterv.Msirrs,!^.^. 

6. In summary proceedings against officers, when there is a muterial issue 
on, controverted matters, in pais, they have a right to trial by jury. 

Pope 8f Hickman v. Stout, 1 S. 375. 
:;:, 7. A J)arty may by his acts, waive his right of trial by jury. 
^ Johnston et al. v. Atwood, 2 S. 225. 

8. In trying titles, a party is entitled to a jui»y of freeholders; but that right 
, must be claimed in the court below. Hamner v. Eddmgs, 3 S. 393. 

'^9. In computing' the time of delivering the list of the jury to the accused, 
'the day of delivery and the day of trial, must both be excluded. 

State V. McLei^don, I S. 195. 

10. It is not necessary, to sustain an indictment, that the record should 
ahbw; the mode in which the jurors for the term were drawn. The venire 
will be presumed legal until the contrary appears. It is sufficient, if it ap* 
pears that the grand jurors were "selected as the statute provides.'' 

Cottier v. State, 2 S. 388, \ 
State V. Williams, ZS, A6i, y 

11. In a capital case, it is not ground for a peremptory challenge of a 
juror, that he has formed upon common report, and expressed an opinion of 
the guilt of the prisoner, if the juror believes that such opinion would have 
no influence in the formation of his verdict, should the evidence on the trial 
be different from the report of the fiicts. State v. Williams, 3 S. 454. 

12. After a juror is accepted and sworn, the coiirt cannot discharge him 
from the pann^l, without the consent of the prisoner, for any cause in issue 
at the time he was sworn, although the cause may have been discovered 
after he was emjMmnelled". * .. Ihid. 

13. And when a juror is so erroneously discharged and the judgment is 
arrested-— this does not discharge prisoner from a second trial. Ihid. 

14. Although in cases under $20, the court are priviledged to determine 
without a jury, yet a cause will not be reversed, merely because the court; 
without objection from the'parties left it to a jury. 

Casyy.Braul,l^,^V.51, 

15. A juror may be challenged affer judgment by default, upon executing 
a writ of enquiry. OpotJde Yohoh v. Mitchel, 2 S. & P. 125. 

22 
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16. When matters of fact, proper for the jury are passed upon by the 
court, and withdrawn from the jury in the instructions given — ^it is error. 

McUihews v. Turnery 2 S. & P. 239. 

17. In an indictment for negro stealing, under the statilte, it is no cause of 
challenge to the array, that the sheriff who assisted in summoning the origi- 
ginal venire^ was one of the owners of the slaves, alledged to have been 
stolen, and that he assisted in drawing the jury. 

. Prinee v. StaUy 3 S. & P, 253. 

18. If a party elects the determination of the jury upoQ an issue, properly 
belonging to the court, he will not be permitte4 afterwards to take advan- 
tage of that matter in error. . • 

Jvdge Limestone county court v. French, 3 S. & P. 263. 

19. The statute 1831, prescribing the mode of selecting jurors in capital 
cases, embraces within its provisions only the two grounds — opinion formed 
and expressed* from a hnowledge of facts, and upon rumor. But this statute • 
does not embrace the whole ground of challenge, on- account of precon- 
ceived and expressed opinions. Queensherry v. State, 3 S & P. 308. 

20. An opinion formed by a juror, upon facts not personally known but 
well authenticated by witnesses or others in whom he placed confidence, 
would not be included in the term rumor, as used in tlie statute ; as, when 
the information was derived from one in whom the juror had ©onfidence,* 
and who received his intelligence froip a witness. * ,. Ibid, . , 

21. The discharge of a jury, charged with a capital case,' on account of 
the illness of the judge, does not release the accused from a trial befora a - 
second jury. Nugent v. State, 4 S. & P. 72.- 

22. When a cause has been tried by an impartial jury, although the judge, 
on the application of the plaintiff and against the consent of the defendant,' 
may have rejected a juror for cause, somewhat questionable as to its suffi- 
ciency, such rejection of the juror, is not matter available in error. 

Tatum V. Young, 1 P. 298. • 

23. The submission of a legal question to the determiiiation of a jury is. 
error. Pistole v. Street, adm^tx, 5 P. 64. 

24. The statute 1826, which requires courts, when juries have not been 
drawn and summoned as directed by law, to empannel a jury instanter, gives » 
no authority to a c5\grt to summon persons from whom a grand jury may be 
drawn, andthe ex<5eptioii may well be taken by plea in abatement. 

Sltate V. WiUiam^, 5 P. 130; 

25. The statute 1836, in relation to grand jurors, repeals so much of the 4 
law previously enacted as related to the selection of grand jurors by the 

clerk and sheriff under statute 1811. Ibid. 

26. A sheriff, since the passage of the statute 1836, has no authori^ to 
sununon grand jurors, except they have been selected by the clerk and him- j 
self, as directed by that statute ; and a grand jury summoned in any other I 
manner, has no authority to find a verdict, and such objection may well be 'i 
taken advantage of by plea in abatement. Ibid, 

27. The jury, and not the court are to weigh evidence tending to prove a 
fact in issue, and to determine what facts are proved by the testimony. 

Mundine v. Gold, 5 P. 215. 

28. The question as to whether a grand jury has been drawn, summoned 
and empannelled, according to law, can only be considered under a plea in 
abatement. Staie v. Middleton, 5 P. 484. ) 

State v.. Greenwood, 5 P. 474. | 

29. And this exception can be taken advantage of after indictment 
found and accepted by the court, (the case of Boyington v. State, 2 P. 
100-— overruled.) State v. MidMeton, 5 P. 484. > 

I bid J 
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30v In this State it is essential to the competency of a grand juror, that he 
should be a freeholder or householder when his name is returned to the derk 
by ike sheriff, and it would seem not to be necessary that they should continue 
to be householders or freeholders up to the time of being drawn to serve as 
such. State v. Legon, 7 P. 167. 

31. All the acts of this State in relation to juries are to be construed in pari 
materia, as forming part of one entire system. Ibid, 

32. A plea in abatement to the competency of a grand juror who found 
the bin, may properly conclude with a prayer of judgment that the indict- 
ment be quashed. Ibid. 

33. The law does not presume that the grand jurors returned by the sher- 
iff, as by law required, are qualified to serve — to wit: that they are freehold- 
ers or householders, nor is the list returned by the sheriff, evidence that they 
are qualified according to law. State v. Legofi, 7 P. 167. 

34. It is good cause of challenge to a juror, that he has formed and ex- 
pressed an opinion of the innocence or guilt of a prisoner from conversations 
held with jurors who had previously been charged with the trial of the pri- 
soner ; and it seems that if such challenge is refused, it may be spread upon 
the record. Ned, a slave, v. State, 7 P. 187. 

^ 35. The discharge of a jury for no better cause than that the jury was 
not SLgreed, is irregular and unwarranted, and in a capital case will be equiva- 
lent to an acquittal. Ibid, 

36. The objection to a venire that it contains only the initial of the chris- 
tian names of several of the grand jurors, furnishes no catlse for arresting the 
judgment, for if there is a mistake, and one not drawn is summoned, defen- 
dant may plead it in abatement. State v. Stedman, 7 P. 495. 

37. Admitting that 8. venire Jacias is within the statute 1819, which requires 
the day on which proof issued to be marked on the back — ^this is but direc- 
tory, and the omission would not be fatal to the writ. Ibid. 

38. Where the record shows that issue was tried by a "jury of good and 
lawful men," after verdict the court will presume there were twelve jurors, 
though only eleven names are set forth ; the parties being in court, and no 
objection being made at the trial. Fi)ote v. Laxvrence, 1 S. 483. 

39. The whole record and proceedings in a cause are before a jury trying 
the issues and they may examine any part, though not read on the trial. 

Cottier v. State, 2 S. 388. 

40. It i& the province of the jury to determine if the evidence establishes 
the facts charged. Clifton v. Grayso7i, 2 S. 412. 

See Forcible Entry and Detainer. 
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1. In cases of appeal, the court befpre whom the same shall be brought, 
shall proceed to try the cause according to its justice and equity, without re- 
gard to defect in warrant, capias, summons, or other proceeding of said jus- 
tice. — Statute 1819. Ferry v. Brawn, A. R. 57. 

2. On appeal from justice on unliquidated demand, circuit court cannot 
render final judgment by default. Martin v. Price, A. R. €8, 

3. On appeal from justice on writing ascertaining the sum sued for, judg- 
ment by default is final. Bevin v. Goodm/m, A.R.90. 

4. Proceedings before justices of the peace are not records, except on writ 
of forcible entry and detainer, and their irregularities must be shewn by bill 
of exceptions, or something in the nature thereof. 

GayUw, IV/Ti^r, A. R. 204.^ 

5. On trial before justice, defendant may set off a debt exceeding $50. 

Boioman v. Gary, A. R. 326, 

6. On appeal from justice's judgment, the appeal and appeal bond become 
matters of record, so far as they are necessary to bring the case into court 
to^which the appeal is takenj and that such court, if it appear diat the said 
cause has not been properly brought into it, should entertain a modon to dis- 
miss, either before or after verdict. Rhodes v. Sneed, A. R. 404. ) 

Gayle v. Turner, A. R. 204. | 

7. Plea that the matter in controvef sy has been determined by the judg- 
ment of a justice of the peace, is not good unless it show conclusively that the 
trial before the justice was on its merits. Pace v. Dossey, 1 S, 20. 

8. The statute 1807, enacting that no freeholder shall be sued out of the 
county of his residence, extends to suits before justices. 

Read v. Coker, 1 S. 22. 

9. Jurisdiction in cases of forcible entry and detainer, constitutional. 

Ward V. Letms, 1 S. 26. 

10. By statute, justices have jurisdiction of all demands in form ex con- 
tractu; therefore they have jurisdiction for the recovery of the value of spe- 
cific articles, bailed and not redelivered accordmg to promise. 

Spann v. Boyd, 2 S. 480. 

11. When more tiian $50 is due on a contract, the plaintiff may sue before 
justiec by relinquishing all over said sum. 

King V. Dougherty, 2 S. 487. 

12. A justice of the peace may give judgment in debt for penalty of $20, 
under the act of 1811, for marking the hogs of another without his 
consent, and it is no objection to his jurisdi(Mon that his court is not provided 
with a jury, the offence being merely penal, and not criminal. 

Reagh v. Spann, 3 S. 100. 

13. When an execution is issued by a justice, and levied on real property, 
and is claimed by a third person, the justice cannot award a venire Jacias to 
try this right of property. McDanid v. Moody ^ 3 S. 314. 

14. A proceeding by garnishment is a suit, and a justice cannot render 
judgment therein against garnishee for a sum beyond his jurisdiction, and 
where judgment is rendered for more, it is void, and the court to which the 
case is removed cannot take cognizance thereof tor want of jurisdiction. 

Witherspoon v. Barber, 3 S. 335. 

15. A justice of the peace who receives money in his ofHcial capacity, 
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cannot lawfully retain it in satisfaction of a debt due him individually. 

Prewett ux. v. Johnson Sf Marsh, 1 S. & P. 17. 

16. The authority of justices to administer the oath required in affidavits 
for bail in civil cases, is not limited to cases within their jurisdiction, but ex- 
tends to all cases where bail is authorized. 

Wyclqf, Pickens S^ Co. v. Taylor, 2 S. & P. 105. 

17. The balance of an open account originally for more than $50, but re- 
duced below that amount by credits, is recoverable in a justice's court. 

Baird v. Nichols, 2 P. 186. 

18. Open accounts do not necessarily draw interest, and if they do, it is In 
the power of plaintiif to release the same, and thus bring his claim below 
the sum of twenty dollars ; and so prove the demand by his own oath. 

• Murfs V. Harding, 6 P. 121. 

19. When a justice entered a judgment as follows: "judgment against 
plaintiff for costs," — and signed the same, it is not void for want of form, but 
IS to be understood as a judgment of non-suit against plaintiff for not appear- 
ing lo prosecute his suit. Wyatt, et al. v. Judge, et al. 7 P. 37. 

20. VVhen the merits of a case are not considered by justice, he may im- 
mediately issue forth process, and proceed to final judgment. IMd. 

21. when the decision is not final, no appeal will lie. Ibid, 

22. It is competent for a party sued before justice of the peace to prove 
his set off by his own testimony if it does not exceed $20 ; but after a judg- 
ment he cannot pay off the amount over $20, and then appeal and claim the 
benefit of his own oath to swear off the balance. 

Thompson v. Jones, 2 S. & P. 46. 

23. A justice's warrant may be proved by its production and his oath. 

ScoU v. McOrary, 1 S. 315. 

24. And the proceedings of two justices may be proved by their pro- 
duction, and the oath of one only. Ibid, 

25. The holder of a note payable in a sum exceedifig fifty dollars, has the 
right (without the makers consent) to credit it with an amount, by which it 
can be reduced within the jurisdiction of a justice of the peace, and sued be- 
fore the latter. Nihhs v. Moody, 5 S. & P. 198. 

26. Cases carried from the justice's courts into the circuit or county courts 
by certiorari or appeal, are triable de novo on their merits and equity; and a 
payment made, after the rendition of a judgment by a magistrate, is availa- 
ble without a special plea^if darrien, continuance, 

Hagan v. Thompson, 2 P. 48. 

27. The complaint of a party, in a proceeding before a justice, for forci- 
ble entry and detainer, need not specify the land by statutory demarkations 
of section township and range, any description by metes and bounds and 
objects of notoriety in the neighborhood, is suficient. 

Mead V. Daniel, 2 P. 86. 

28. In such proceeding, the law does not require the justice to record and 
certify all the evidence before him. It is only necessary to record and cer- 
tify such as is admitted after objection, or rejected when offered. Ibid, 

29. An unexpired term of years, is a sufficient estate to support this pro- 
ceeding. Ibid^ 

30. The balance of an open account (ori^nally for more than fifty dollars 
but reduced below that amount by credit) is recoverable before a justice's 
court. Baird v. Nichols, 2 P. 186. 

31. In proceedings before justice's of the peace, in cases o^forcihle entry 
and detainer, a party is entitled to the peremptory challenge of a juror, as 
in civil cases, in the circuit or county courts. 

Johnson ^ Wash v. Christian 4r Goyne, 2 P. 201. 

32. Whether in a proceeding before a justice of the peace for £brcible 
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entry and detainer, the justice has the discretionary power of granting a new 
trial on merits — qtiere. Ban' v. White^ 2 P. 342. 

33. Where, after a judgment for defendant on unlawful detainer, a justice 
(after three days consideration) granted a new trial tx> plaintiff, and gave a 
new judgment without notice to defendant. Held to be error. Ibid, 

34. A plea to an action of debt on a judgment to the justice of the peace, 
in another State, that the plaintiff and defendant were citizens of this State, 
when the judgment was rendered by the justice, (the cause of action being 
ex ctmiractu)— is bad. 

McGee Sf Richardsoi v. Sheffield, 3 S. &P. 351. 

35. Sworn copies of the proceedings in a suit, had before a justice of the 
peace in another State (proved by the evidence of such justice taken in com- 
pliance with the statute of this State) in the absence of proof that such State 
has provided by law a certain mode of proof in relation to such proceedings, 
are admissible as testimony. Ibid, 

3G. This State will not presume that justices' courts in a sister State, are 
courts of record. Ibid. 

37. Semble — ^in a suit brought to recover the amount of a judgment ren- 
dered by a justice of the peace in another State; parol proof is admissible 
to show that the individual purporting to have rendered the judgment, 
was a justice of the peace. .Ibid, 

38. On certiorari, bringing up to the circuit or county court, the judgment 
of a justice oF the peace, no matter can \^ cosidered subsequent to such 
judgment. Bobo h^JoJiTuon v. Thompson^ 3 S. & P. 385.- 

39. Certiorari is not grantable to determine a question on the payment of 
an execution. Ibid, 

40. A justice of the peace, who is witness in a cause, may be asked whe- 
ther he has had any particular case before him, but may not speak of the 
papers connected with the suit unless they are produced. 

Kennedy v. Dear, 6 P. 90. 

41. The usual and ordinary mode of proving the official character of a 
justice of the peace, who is a witness in a cause, is by his own oath; and this 
is the usual mode in all cases, except in suits against himself. Ibid, 

42. Proceedings in forcible entry and detainer, before a justice and others 
of a similar character, when removed by certiorari from the justice to the 
circuit court, are to be tried upon the transcript sent up, and not by an inves- 
gation of the matters of fact. Perryman v. Burgster, 6 P. 99. 

43. Transcripts, in such cases, cannot be amended in the circuit court, 
upon motion sustained by affidavits, shewing the neglect of the justice to 
rec6rd fiilly, the 'matters occurring on the trial Ibid 

44. When a justice has omitted to perfect a record, the correct practice is, 
to move for a rule on him, to make certain amendments shewn to be ma- 
terial, and if he fails, then to show cause, and if the cause shewn be in- 
sufficient a mandamus should be awarded. Ibid, 

45. A paper purporting to be a transcript, as a return to a certiorari 
should not be received unless it be certified by the justice and returned with 
the writ. Ibid, 

46. It is no available objection, on a case of forcible entry and detainer 
brought up from a justice by certiorari, that the process was issued by one 
justice, and the case tried by another^ Their powers are co-extensive. 

Ibid, 

47. Appeals to the circuit court from the judgment of a justice of the 
peace, are to be tried dc novo, Murfs, v. Harding et al, 6 P. 121. 

See Fdrcible Entry and Detainer— Appeals — Evidence — Execution — 
Judgment — Free Persons of Color^^urisdiciion, 
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1. In an action on bond given for rent, the lessee cannot question lessors 
title. Perkins v. Governor^ A. R. 352. 

2. When a lessee purchases the fee and obtains a conveyance which is si- 
lent as to the rent, it operates as an extinguishment of the rent for the re- 
mainder of the time : and the case is the same when the vendor had himself 
purchased of the lessor, who was the original owner of the fee, and with it a 
note given by the lessee, for rent, and afterwards sold the fee to the lessee. 

Martin, Bradley 8f Co. v. Searcy, 3 S. 50. 

3. An action of assumpsit for rent will not lie at common law, except on 
an express promise made at the time of the demise. 

BeU V. EUis' Mrs, 1 S. & P. 294. 

4. The act of 1812, in relation to the action of assumpsit for rent, applies 
only to cases of a demise, and where there exists an agreement creating the 
relation of landlord and tenant. Ihm. 

5. So when A has the possession of land under an agreement of sale from 
B, who had no legaL title to dispose of it, this action cannot be maintained by 
the owners of land to recover of A rent for its use and occupation. 

Ibid. 

6. A {)urchases land of the United States, makes a partial payment, and 
leases to B a portion, to be rented as long as certain conditions are complied 
with. Under the circumstances, if C purchase from A, and get a patent from 
the United States as assignee of it, with a knowledge of B's lien, the land 
will be held subject to the lease, as though the title had still remained in A. 

Dearing y. Hall, 2 S.ScF.2i3. •' 

7. Under a parol contract for the lease of lands for 5 years, when the lessee 
has enjoyed the possession for one year, the lessor may recover in assumpsit 
for the use and occupation of the premises for that pieriod. 

i%* V. GWce, 4 S. & P. 170. 

8. A joint owner of lands may maintain in action for rent against one hold- 
ing under a contract of sale to be ratified by another joint owner, when the 
said owner afterwards refuses to ratify the sale, the tenant having promised 
to pay reasonable rent in this contingency, and the joint owner havine; de- 
clined all interest in said rent, Wyatt v. Bibb, 4 S. & P. 3yl. 

9. The occupancy by one, of the public domain, forms, so far at least as 
trespasses by a stranger are concerned, a tenancy at will, and not a mere ten- 
ancy from year to year. Duncan v. PoUy, 5 S. & P. 82. 

10. One sued for the rent of a house which he has occupied cannot dis- 
pute the title of his. lessor without shewing eviction or disturbance. 

Hanks v. Henson if Patterson, 4 P. 509. 

11. In an action by a firm for use and occupation of a house, and that the 
house was sold to one of the firm, butwhiether on account of the firm or not, 
was not known by the witness, but that the vendee had his account with the 
firm credited with the amount of the purchase money, and that the defend- 
ant rented the house of • that member of the firm — held not incompetent tes- 
timony to go before the jury. Ibid, 

12. The general rule that a defendant in ejectment may be permitted to 
set up an outstanding title in another, and that the landlord may defend the 
action by being made a co-defendant, does not apply in action by a purchaser 
sit asheriiPs sale to recover possession. Aventv. Read, 2 P. 480. 
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1. In action of trespass the publication of a libel cannot be established by 
a comparison of one paper which is not proved to have been published with 
another, published but not produced on the trial, nor its absence accounted 
for. Simpson v. WUey et al. 4 P. 215. 

2. Admissions of defendant in a letter as to the publication of a libel, can- 
not be proved where the letter itself is not produced or its absence accounted 
for. Ihidfm 

3. Evidence of a general impression that defendants are the editors of a 
newspaper in which a libel is chsu'ged to have been published, is not testimo-^ 
ny that they are joint partners and editors thereof. Ibid, 



LIEN. 



1. The lien of an execution is destroyed by an injunction — semhte, 

Banies v. BaJcer ^ Sledge^ A. R. 373. 

2. A mortgagee of slaves files a bill to foreclose against the administrator 
of an estate reputed insolvent — held that by a delay to foreclose for thifteen^ 
years the lien was lost. Gayle ei al, v. Singleton^ 1 S. 566. 

3 A judgment rendered during term time, does not relate back so as to de- 
feat a bona fide purchaser or assignee. 

Fope V. Brandon et al. 2 S. 401. 

4. A lien is created on property taken in virtue of an attachment which ' 
the right to replevy cannot impair, if it be not done by giving special bail. 

Gary v. Chegg, 3 S. 433. 

5. A purchaser of real estate has the right to discharge liens and remove^ 
disabilities upon such estate, in order to obtain and perfect a title to himselfl 

Smith V. Pettus, 1 S. & P. 107. 

6. To constitute an equitable lien, there must be a consideration not only 
good but valuable and adequate — and what is an adequate consideration caik 
only be one not so disproportionate, as to shock the sense of morality and fair 
dealing. Eaton v. PcUterson SfHinchman, 2 S. & P. 9, 

7. A court of equity would always prefer the oldest lien of a creditor on 
the estate of a debtor, when proper diligence is exercised. IHd^ 

8. When a creditor has been first fa point of time, in pursuing legal means 
to obtain payment of his debt, his lien in equity vrill be extended ]back to 
the time when his legal remedy failed — ^but this principle is not to be so con- 
strued, as to prevent a debtor from preferring one hAm fide creditor to ano- 
ther. Ihid^ 

9. An execution does not lose any lien acquired at the time of its issuance,, 
by being subsequently suspended in its operations on particular property. By 
proceedmgs to try the right of such property, claimed under the act of 1812. 

ims V. 'Williams, 2 S. & P, 390; 
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1(X Such execution ($0 arrested as to any particular property, at* 
»ny ot^er period,) may rightfully he levied on other estate of a defend- ' 
am, for its satisfaction, arid does not lose its preference in point of time, over 
odier executions levied after the time of the lien first acquired, and ari^sted 
by a trial of the right of property. ' Ibid, 

11. A and B were securities to a bond given to try the right of property 
which had been levied on by sheriff— the property upon the trial was found 
subject to the execution, and they paid up the judgment rendered against their 
principal. Afterwards the same property was again levied on under other 
executions : — A and B procured the issuance of an execution bn the judg- 
tnent upon which the tnal had taken place, and the property was sold under 
all the executions — ^held that the proceeds were to be applied for the benefit 
of A azid B, on the execution paid off by them. 

Milk, Sheriff v. Williams, 2 S. & P. 390. 

12. In the event of the death of a defendant after execution has been issued, 
it seems that no revival against the personal representative would be essentia], 
where regular executions have preceded his death, and a lien has 'been kept 
ap and continued from the first execution to the last. Ilnd. 

13. For it seems etiso, that in cases where an execution is returned to the pro- 
per term, and the clerk within a reasonable time (consistent witj^ his other 
duties) issues an ulias or ^Zarie* regularly thereon, any lien which may have 
been acquired by the original execution, is lyansferred from it, (by such regu- 
lar issues) to such alias or pluiies, and is thus continued and preserved. 

Ihid, 

14. Where, however, executions have not regularly issued from term to 
term, so as to keep up the lien acquired on an original fifa; and rights have . 
been obtained by third persons to property in the possession of a defendant, ^ 
while the first execution was in the sheriff's hands, it is competent for stran- 
gers to take advantage of the loss of the lien. IJnd, 

15. 3ut semhle, where executions are taken out upon a judgment obtain- 
ed in one's life time which are regularly issued and returned, and after the 
defendant's death a subsequent executiott is issued and levied upon property 
wWch the defendant may have had in his possession before his death — a lien 
13 acquired which the dea^ of the defendant does not destroy, so as to vest- 
the property in his personal representatives. 1 hid, 

16. And where an execution thus regularly preceded is issued after th(» 
death of defendant, though it might be irregular, yet it is not void but void-, 
able only, and cannot be questioned by a stranger. , 

CaUingstvortJi v. Horn, 4 S. & P.' 237. 

17. So it seems a pluries execution issued upon a judgment obtained in 
the life lime of a defendant, and which has been regularly preceded by alias- 
and original, both returned ntiUa bona, is not void because issued after the- 
defendant's death. thid,. 

18. Where a sale of real estate has been made by a first purchaser to a 
second bona fide vendee, without notice oj incumbrances, upon a valuable <con- 
feideration, and no conveyance has been made, or any part of the purcha^ 
money paid, chancery will arrest the entire subsequent sale and sustain tie 
lien of the original vendor fox* the purchase money lipon the premises sold. 

Dufphey v. Fretiaye, 5 S. & P. 215. 

19. But in such case,^here part of the purchase money is paid by the 
second vendee, and possession and title deed have passed to him, he will be 
protected in chancery to the a,mount of air^vaaces made in consideration of 
the purchase before notice of an incumbrance^ (and it wotdd-seem is some 

23 
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cases to the extent of valuable improvements ) against the lien of the origi 
nal vendor, who may have taken an incumbrance for the purchase money, 
but failed to give notice either actual or constructivd. Ihid, 

20. A having purchased real estate from B, executed notes for the pur- 
chase money, and a mortgage to secure the payment which was acknowledg- 
ed before one justice of the peace, and recorded in the office of the clerk of 
the county court. Afterwards, before the payment of the purchase money, 
A being in possession, made a bona fide sale of the premises to' C, upon val- 
uable consideration, and placed C inr possession, receiWng part of the purchase 
money, and executing unconditional title deeds, without notice to C of the ' 
lien of B; C, subsequently b6ing informed of B*s lien, agreed with A 4:0 
withhold the payment of the instalments due by C, until the se- 
quel of B's claim, who filed a bill praying a foreclosure of his mortgaige, 
and a sale of the lands for the discharge of his lien : on: this bill it was held — 
1st. That the recording of the mortgage taken by B under the acknowledg- 
ment before one justice of the peace, could not operate as notice to C of the 
incumbrance upon the land. 2d. That the land should be sold by the mas- 
ter in chancery ( giving C time to discharge the amount of the incumbranfce) 
and the proceeds, after first .discharging the amoipit advanced by C, before 
notice of the incumbrance, applied to ^he payment of the sum due B under 
the mortgage. Ihid^ 

21. A deed made between parues in another State under a contract con- 
templating no final execution or performance in this State, must be controlled 
in its effect (as to the validity against the lien of strangers upon the property 

' conveyed) in respect to its proof or acknowledgments and registration, by the 
laws of the State where executed. Caldwell \. Edwards, 5 S. & P. 312. 

22. Thus where slaves at the suit of a creditor, had been attached in this 
State, and trespass was brought against the sheriff, and a bill of sale was 
relied on, made by the debtor to the plaintiff, in the State of Tennessee ; and 
it appeared that the bill of sale had not been proved or acknowledged and 
recorded within twelve months from its date, as required by the statute of 
Tennessee — ^it was held that the bill of sale was void and of non-effect, as 
against the lien acquired in this State : and so no trespass lay against the 
sheriff. Ihid, * 

23. When parties being applied to to become the accommodation indor- 
sers of one, on a bill of exchange, to secure themselves took a deed of tnist 
on the latter's property, and indorsed the bill, and the bill not being negotia- 
ted, subsequently executed a new bill, with the agreement that a new deed . 
of trust should be executed, — and on application to the trustee for that pur- 
pose the date of the original deed was changed to a later date, and duly j 
recorded ; and afterwards the trustee, on assurances of the debtor, that the J 
debt secured by the deed had been paid, took a deed of trust to himself on J 
the same property — ^held that chancery had the power of decreeing a sale of 

the tnlSt property in favor of the original deed, and thus saving the lien . ' **'■ 
thereof to the benefit of the first cestui que trust, 

Garrard, et al, v. Webb et al, 4 P. 73. 

24. It seems that one having a lien upon property, liable to waste or loss, 
might well stipulate with his debtor to have it insured, and might receive a • 
premium and take the risk himself, provided the transaction be ffonafide. 

Driver v. Fortner, 5 P. 9. 

25. Where a vendor of real estate seeks to enforce a lien for the purchase 
money against the estate in the possession of the vendee's assignee, it is not 
necessary that all the mesne conveyancers (having no interest) should be 

. brought before the court. Hayley etai.y, Bennett^ 5 P. 452; 
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26. Where a vendor seeks to establish his equitable lien for the purchase 
money against real estate sold in the possession of the vendee's assignee — ^the 
fact that a decree has been made against the vendee, for any deficiency which 
might exist after a sale of the premises, such vendee being only before the 
court by decree pro co)ifes8o, will not authorize a reversal here — ^the case 
being brought before the court by this vendee's assignee alone. IIM. 

27. Aliter, if the case had been prosecuted here by the vendee himself. 

Haley f et al. v. Bennett, 5 P. 452. 

28. All the essential incidents of a mortgage in particular regard to a lien 
upon the premises for the purchase money, attach to and control the con- 
tract for the sale of lands, where the vendee makes a bond conditioned for 
title where payment is complete. Ibid. 

29. The vendor of real estate, who parts with the possession, and exe- 
cutes a bond conditioned for the making of titles, when the purchase money 
is paid, has a lien upon the estate, which he may enforce in chancery against 
the estate itself, in the possession of the assignee of the vendee. Ibid. 

30. Nor is a vendor in such case bound first to proceed against the ven- 
dee for the recovery of the purchase money before he seeks satisfaction in 
chancery against the premises sold. Ibid. 

31. And a vendor, in such case, may well maintain ejectment for the lands 
sold, though a recovery in such action might be prevented by the vendee's 
bill in chancery to redeem. . Ibid. 

32. But the recovery by a vendor of the possession of the premises in 
ejectment, would not have the eifect of disannulling the contract of sale. 

Ibid. 

33. The vendor in such case could only maintain the possession until the 
rents and profits had discharged the incumbrance, when chancery would 
compel a conveyance to the vendee or his assignee. Ibid. 

34. Where a constable levied on and sold property, although bound by 
executions in the hands of a sheriff, and paid over the money to the plain- 
tiffs in the executions in the sheriff's hands, and the plaintiff 's afterwards paid 
the same back to the constable, under advice that his levy and sale had di- 
vested the executions in* the sheriff's hands of their lien — ^it was held that the 
plaintiffs could not afterwards charge the sheriff with negligence, although 
he also was advised that the proceedings of the constable had divested the 
executions in his hands of their lien, and had acted under that advice. 

Hamsofi v. Marshall Jbr use Sfc. 6 P. 65. 

35. The lien of execution^ in the hands of the sheriff, is not divested by 
a subsequent levy and sale by a constable of defendants effects, notwith- 
standing the act of 1828. Ibid. 
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JvIMITATIONS AND NON-CLAIM. 

1. A promise by an executor, though not in writing, takes the case out of 
the statute of limitations. Greening, exW, v. "Brovm, A. R. 353. 

2. The act of 1820, enlarging the time for prosecuting a writ of error- 
does not extend tojudgmcnts rendered before its enactment. 

Davis V. Pender^ A. R. 57. 

S. An action for the forfeiture, in failing to keep a cotton gin inclosed, is 
barred, if not instituted within the year. 

Johnson v. Hughes, 1 S. 263. 

4. AVlien the statute of limitations begins to run, it continues notwith- 
standing an intervening disability to sue. But if the time limited, has not 
elapsed, at the death of one having the right of action, his executor or ad- 
ministrator may sue withm twelve months from his death, 

Grice v. Jones, adm, 1 S. 254. 

5. When the statute commences running, the death of neither party im- 
pedes its operation-^But it does not commence, until some one is entitled to 
sue or be sued. Therefore, in trover, the statute does not commence against 
an administrator till an administration is g^nted, when defendant acquired 
the property after death of intestate. 

Johnson, adm, v. Wren, 3 S, 172. 

6. Whether statute of limitations, when pleaded by an executor or admi- 
nistrator will not be received more favorably than in ordinary cases 2 

Acre V. Ross, adm, 3 S 288. 

7. Statute of limitations generally, does not operate on a contract, until 
the party is within the jurisdiction of the court where sued — and when the 
maker of a note resided in North Carolina at the time of its execution, and 
had not resided in Alabama, six years before the issuance of the writ — the 
statue did not operate as a bar. Tatons, ex*r. v. Bardwell, 1 S. & P. 36. 

8. It would not be so if the statute had perfected a bar before the parties 
removed from the jurisdiction where the contract was entered mlo—^emhle. 

Ibid 

9. In replying to a plea of statute limitations, a former suit — the suit must 
be set out particularly, so as to apprize the defendant of what he will have 
to answer. Torhert v. Wilson, 1 S. & P. 200. 

10. It is no answer to a plea of statute of limitations, that an action had been 
commenced in another county against defendant, which has not been dis- 
posed of; and in order to render such fact available against the plea of the 
statute, it must appear that the former had been disposed of before the last 
was instituted-^or, that the writ relied on was issued in the same suit. 

Ihid, 

11. Under a general replication to the statute of limitations, A may give 
in evidence a subsequent promise, within the time limited. J hH, 

12. Negro stealing not included in the statute, limiting the prosecution of 
certain offences to one year. ^tate v. Trirhce^ 3 S. & P. 253. 

13. Judgments are included in the statute of non-claim, and must be pre- 
sented to the representative within eighteen months prescribed. 

Ready, adm, v. Thompson, admt, 4 S. & P. 52. 
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14. When a party relies on an indorsed payment on a note, ito stop the 
statute, such payment must be proved to have been made at the time it bears 
da^te. Watson v. Pale, 1 P. 247. 

15. The replication to a plea of the statute, of a subsequent credit or pay- 
ment — should set out the payment credited, so as to render it available as 
evidence of a subsequent promise. Ibid. 

16. Suing out previous writ is not sufficient evidence of presentation to 
an administrator to take the case out of the statute of non-claim, of eighteen 
months. Bigger, adm. v. HtUchhis bf Smith, 2 P. 445. 

17. If the claim originated out of the State, so as to be within the excep- 
tions of the statute — ^this must be specially replied to a plea of non-claim. 

IMd. 

18. Presentment of a claim to one of two representatives, is notice to 
both. Acre y. Ross, adm, 3 S. 288. 

19. The revival of a suit against administrators which had been commen- 
ced against the intestate, and the prosecution of the same until it is abated 
by an order of the court on the part of defendant, shewing the insolvency of 
the estate — is sufficient to take the demand out of the statute of non-claim. 

Garrow v. Carpenter Sf Hamick, 1 P. 359. > 
Darringtan et al. v. Borland, 3 P. 10. ) 

20. The effect of the act 1806, which prohibits any action being brought 
against an executor or administrator, within six months from the time of 
proving the will or granting, letters of administration, suspends for that time 
the statute of limitations. Hutchinson, exW, v. ToUs, 2 P. 44. ) 

Howpt, adm. v. Shields, 3 P. 248. ) 

21. When on an action, brought against an executor, to recover debt due by 
the testator, a replication to a plea, of the statute of limitations, only alledg- 
ed that letters testamentary were not granted to the executor until more 
than two years after his testator's decease. Held, that this replication was 
bad — ^because, only averring that letters testamentary were not granted for 
so long a period, left the legal presumption uncontradicted that letters of one 
kind or another had been previously issued. IMd. 

22. When it appeared that a demand against an estate had not been pre- 
sented within 18 months after the grant of letters testamentary, but that the 
demand had occurred after that period — ^it was held that it was not barred by 
the statute of non-claim — ras that statute does not commence running until 
the claim has accrued or the partyhas a right to sue. 

Neel y. Cumdngham^s ex^rs, 2 P. 171. 

23.. Though the accouat of the plaintiff exhibits no charge against a de- 
fendant within six years — ^yet an item in defendant's account within that pe- 
riod, takes the case out of the statute of limitations of six years. 

Marrs,ex'r, v. Southwick, Cameron ^ Warren, 2 P. 351. 

24. The tenth section of statute 1802, **for the limitation of actions, &;c." 
does not apply to a case where a plaintiff seeks to recover the amount of a 
promissory note, which. as defendant, to a previous chancery cause between 
the same parties, he had relied on as an offset, but which had been disal- 
lowed ana a decree rendered against him. 

Cmnmlns v. Colgin, 3 P. 393, & 1 P. 148. 

25. In such case it was held, that notwithstanding the decree professed 
not to prejudice the right of action on the note, yet it could not restrain the 
right of the party to the plea of the statute of limitations. Ihid. 

26. In actions ex contractu, any expression which amounts to an admis- 
sion that a debt is due or that a liability exists, will take a case out of the 
statute of limitations, and revive the original cause of action. 

St. John v. Garrow, 4 P. 223. 
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27. Such admission has the same effect whether made to a creditor or a 
stranger — and, whether before or after the bar created by the statute; and 
is proper evidence under a genei;al replication, to a plea of the statute of 
limitations. * Ibid, 

28. In ax;tions against executor and administrator — the statute of non- 
claim of eighteen months, is a complete bar — and semhle a creditor or any 
other person interested in the distribution, has an equal right with the execu- 
tor or administrator to insist on a plea to that effect. 

McBroom et al, v. Governor , 6 P. 32. 

29. A payment made on a note, is equivalent to ah admission, that at the 
time of the payment the debt was due, but the party relying on such pay- 
ment must prove its date, or else it would be allowing him to make evidence 
for himself McGekee v. Greer, 7.P. 537. \ 

Watson V. Dale, 1 P. 247. / 

30. It is a well established rule that payment of part of a debt removes 
the bar of the statute of limitations, so as to prevent the statute from running 
previous to such payment. McGekee v. Crreer, 7 P. 537. 

31. When defendants are sued jointly, and when the plea and replication 
are joint, a, discontinuance as to one of the defendants may be entered and a 
verdict against the other joint defendant will be supported. Ibid, 

32. Suing out a previous writ is not sufficient evidence of presentation 
to an administrator, under the statute requiring claims to be presented to ex- 
ecutors and administrators. 

Bigger, adm, v. Hutchings ^r Sinith, adms. 2 S. 445. 

33. If the demand originated out of the State, so as to be within the eX- 
ceptions of the statute, that matter must be specially replied to, in a plea of 
non-claim. Ibid, 

34. In an action against an administrator, on a claim against the estate of 
his intestate, the period elapsing between the time of granting letters, and 
the expiration of the six months, during which he may not be sued, are not 
to be embraced within the time relied on, to sustain a plea of the statute of 
limitations. Howpt v. Administrators of Skidds, 3 P. 247. 

See Executors and Administrators — Onpmial Law — Errors if Appeals, 
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1. Mandamus* will not lie in behalf of one claiming the oiHce of judge 
of the county court, when another holds the commission, and is in the exer- 
cise of its duties. . State exrd. Mead v. Dunn, A. R. 46. 

2. Mandamus granted by the supreme court to restrain circuit court fiom 
taking jurisdidtten of a*case which had been by an improper charge of ve- 
nire carried to it, and ordering the ease to be tried by the court which orioi- 
nally had jurisdiction. . Hitchcock v. Innerarity, 3 S. & P. 9. 

3. The ciifiuit court being a court of general common law jurisdiction has 
authority to grant writs of mandamus. 

Nichols V. Comptroller 4 S. & P. 155. 

4. A mandamus lies to the comptroller of public accounts to compel the 
issuance* of a warrant on the treasury, when the right to such warrant is clear 
ancl authorized by law, and no other remedy is provided. Ibid, 

5. A peremptory mandamus will not be awarded,* directing an inferior 
c6urt to grant a right under a statute to which the party applying has not en- 
tided himself: — ^thus, when one applied for a license to a ferry Imder 17th 
section, statute 1821, and the petition shewed that he was not the owner of the 
soil on both sides of the river, and that a ferry had already been established 
by a proper tribunal, the supreme court would not reverse a judgment of 
the circuit court refusing a mandamus. 

State ex rel. Driver v. Com, of Roads SfRevemie, Talladega, 3 P. 412. 

6. Mandamus lies from the circuit to the county couf t, to compel it to per- 
form all the acts necessary to render the appellate jurisdiction of the former 
effectual, as when the county court refuses to sign a bill of exceptions. 

Etheridge v. Hall, 7 P. 47. 

7. The general rule that a mandamus will not be allowed when the party 
has another remedy, must be understood to refer to sOme specific remedy, 
which will place the party in statu quo. Ibid, 

8. The final decree of the circuit court upon the petition for a mandamus ' 
to compel a judge of the county court to seal a bill of exceptions, may well 
be reyiewed in the supreme court upon a writ of error. Ibid, 

9. Where a justice has omitted to perfect a record, the correct practice 
is to move for a rule on him, to make- certain amendments shewn to be ma- 
terial, and if he fail then to show cause, or if the cause shewn be insufRcient, 
a mandamus should be awarded. Terrynian v. Burgster, 6 P. 99. 
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1. Hiring for the year, the wage^ of the whole year will become due, al- 
though the slave by accident becomes* disabled from work, without special 
agreement to the contrary. Outlaw ^ McLennan v. Cookf A. R. 257. ) 

Perry v. HencI^Let aJ. 5 P. 319. j) 

2. Owner of a hired slave not bound to pay for services of a physician, 
employed daring the hiring, and without his assent. 

Meeker v. GhUdre^Sy A. R. 109. 

3. Master cannot maintain an action f<3r killing his slave, tf &e slayer by 
his collusion has been discharged &om prosecution for felony.^ 

• * Morgan v.« Rhodes, 1 S. 70. 

4. The master of a slave is not liable for iiijuries caused by the negligent 
conduct of such )»lave while not acting in his masters employment or under 
his a'^thority. » CatJOtham v. Deas^ 2 P. 276, 

5. Slave may be punished for manslaughter by whipping and branding. ^ 

State V. Peter, 1 S. 38. 

6. The possession of a slave of lost property found by him, is the posses- 
sion of the master, and the master may sue for it 

T. Sf W. Brandon v. P. ^ M. B% MmtsviUe, 1 P. 320. 

7. In trespass for killing slave it is necessary to av^r that the party kilHotg 
has been tiied for the felony. It is no defence in such an action that die 
slayer was a coQstable who had a warrant to arrest the slave for a misdemean- 
or, and that the slave fled from him. MiddZetoriy, Holmes, S P. 424. 

8. Indictment against slave for capital offence, some part of the proceed- 
ings must contain the name of the owner,^ and such ownership is an essential 
matter necessary to be proved and found by the jury. 

Flora, a slave v. State, 4 P. 111. 

9. The statute of 1809, respecting " runaway slaves committed to jail," 
which requires publication of the commitment of'^a slave in some newsp^)er, 
would seem to require the publication of the notice as often as the paper 
selected is published until the expiration of the six months, and the proof 
of this publication rests upon the party claiming title to the slave under the 
sherifTs sale. Turner, pro ami v. Thrower, 5 P. 43. 

10. The notice of sale of fugitive slave under the statute should be given 
for thirty days after the ea^iration of the six Trumths^Toxo. the first publication 
of the commitment. Ibid. 

11. And it is not sufficient that thi$ notice of sale should be given through 
a newspaper. It should, as required by the act, be made uniformly by pub- 
lication in a newspaper at the court house of die proper county, and at two 
other public places within the county. 1 hid. 

12. Every act required of the sheriff in making sale of a fugitive slave 
under this statute, is a constituent part of the tide vested in the purchaser ; 
and to render such tide valid, proof of each requirement must be made by 
the pcLTty setting up the title under the sheriff, sale. Ihid. 

13. The effect of the proviso of this statute upon sales under it, is confined 
to sales when the requisitions of the act have been complied with. 

lUd. 

14. The covenant of die hirer of a slave to return him to the owner at the 
expiration of die term, is discharged by the deadi of the slave, but he is 
bound to pay the wages for the time. Perry v. Hewlett et al, 5 P. 318. 
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15, But when on ah entire contract by covenant to pay a particular sum 
for the hire of two slaves for a certain term, one of the slaves dies, and the 
other is taken by the owner, out of the possession of the hirer without his 
consent, before the expiration of the term, the covenant of the hirer to pay 
for the hire of both slaves, is thus discharged.. liAd, 

16, The capacity of a slave, so fer as relates to a bequest of freedom, for- 
bids his being a cesttfiqtd trust: therefore^ when one by will bequeathed free- 
dom to his slaves — it was held they were not entitled to freedom, but must 
be held subject to distribution according to law, as in cases of intestacy. 

^rotter, adm, v. Black, adm, fy wife, 6 P. 269. 

17, The first article in the constitution is to be considered as equivalent to 
inhibiting emancipation In any other manner, than by a strict compliance 
with the statute of the State. Ibid, 

18 Under the statute of 1834, slaves cannot be* emancipated by will, either 
absolutely or upon condition. . Ihid, 

19. Slaves in this country are not analogous in thmr condition to the vil- 
ieins of feudal ages, but are more aptly compared to the slave of the ancient 
Greeks or Romans. They have not capacity to take property either by pur- 
chase or descent; and, as regards their transmission from owner to owner, 
tbey are considered personal property — things, rather than persons. Ibid, 
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X. It is a rule applying to conveyances of both real and personal property, 
that when a legal and an equitable title are united, the latter are merged in 
the former— so a cestui qui trust, for whose security a deed of trust has been 
executed, may take an absolute bona fide conveyance of the trust estate, and 
the matter becomes merged in the former. 

Standefer v; Chisholm, 1 S. & P. 449. 

2. Trespass for killing a slave is merged in the felony, and in an action for 
such trespass, it must be averred that the party killing has been tried for the 
felony. Miadleton v. Holmes, 3 P. 424. 

<— i——i— *—<■■■<— ———» 



MISTAKE. 



1. A party under mistake as to" the law of his contract, voluntarily makes 
payment, equity will not decree restitution. 

Jones V. Watkins and 12 other cases, 1 S. 81. 

2. By mistake the condition of an administrator's bond was written in the 
name of the deceased, instead of the name 6f the administrator, the other 
part, and the signatures being correctly written. This did not vitiate the 
bond, which might be declared on as if in proper form. 

Moore, et al, v. Chapman, Judge C, G, 2 S. 466. 

3. When one beneficially interested in a cause, from ignorance of the law 
surrenders his rights, he cannot hold the opposite party to a knowledge of 
the law, and charge him for the loss occasioned by his own indiscretion. 

Harrison v. Marshal, use of, 6 P. 65. 

See Chancery. 
24 
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MILLS AND MILLERS. 

1. The statute requiring appeals from justices of the peace to be tried 
according to their equity and justice, does not include cases when such jus- 
tices disregard the course of law and assume authority not conferred upon 
them. Hemphill f et al v. Coates, 4 S. & P. 125. 

2. As in proceedings before a justice against a miller for unlawful taking 
of toll, when there is substantial irregularities in the whole case : the fact, 
that the warrant is issued by one justice, indorsed by a second in another 
county, and a trial had before a third, in the county from whence issued, will 
be considered sufficient irregularity to quash the proceedings. Ibid, 

3. In an action on the case against one for obstructing plaintiff in the use 
of a mill, evidence is not admissible to show that proceedings are pending 
between plaintiff ^d defendant in the county court, on an application to es- 
tablish a mill; and that the defendant made the first application to the county 
court for a writ ad quod damnum* Hendrick v. Johnson^ 5 P. 208. 

4. Appeals from the determination of the county court under the statute 
1812, must be made in term time, and the evidence taken, if certified to by 
the judge, in the absence of a bill of exceptions, will be presumed to be all 
the evidence acted on by the county court. 

HeTtdrick v. Johiison, 6 P. 472. 

5. A trial de Turvo on an appeal can never be had in the circuit court unless 
the statute giving the right of appeal expressly directs such a course to be 
pursued, and after the case is removed by appeal, errors must be assigned as 
in other cases, and there is no need of making the number of assignments 
of error equal the number of facts involved. Ibid, 

6. The right to the use of the waters of a stream is common to all the 
owners of the adjacent lands, and is incidental to the possession of the 
lands, and a severance of the right can only be had by consent of those 
interested; and the United States have no other rights as the owners of 
lands than is common to land holders in the State, and when they grant 
a part of their domain, only such rights as are incidental to the land pass to 
the purchaser. , Ibid. 

7. The statute 1812, does not contemplate the exercise of any discretion 
by the county court in proceedings under a writ of ad quod damnum, and 
if none of the injuries named in the statute are likely to ensue, the applica- 
tion for the erection of a mill must be granted, if otherwise, rejected. The 
statute does not provide for the determination of conflicting claims in rela- 
tion to the appropriation, under the statute, of the sam6 water power. 

Ibid, 

8. The first applicant for the writ under the statute, acquires an inchoate 
right to the privileges conferred by the statute, and if he proceed in the case 
with reasonable diligence, lie is entitled to a decree establishing his mill ; ad- 
verse rights are to be compensated by damages assessed by the jury of in- 
quest. Ibid. 

9. A land proprietor who a^rehends injury from the contemplated erec- 
tion of a mill, may, by propounding his interest, litigate questions with appli- 
cant in the county court at any time before a final decree. Ibid. 

10. The applicant for the privileges of the writ ad quod damnum, must 
conform in all things to the judgment of the court granting his application, or 
rely upon his common law rights; and if he does not conform to the judgment of 
the competent tribunals, or anticipate their favorable determination, and by 



MILLS AND MILLERS. 1S7 

erecting his mill causes injury to others, those injured are entitled to all the 
common law remedies against him. Ihid, 

11. When two records, are issued on the same day, parol evidence is ad- 
missible to show which was prior in time. It is the duty of the clerk of the 
county court to issue writs ad quod damnum^ and an error of the clerk can- 
not have the effect of prejudicing the rights of a party suing. out such writ; 
and if such writ, issued under the statute 1812, be quashed, for the reason 
that a blank was left in the same when issued, the party making the appli- 

' cation, will not be prevented suing out a new writ in any reasonable time 

after the first writ is quashed, supported by his first application. Ihid, 

i 12. It is wholly unnecessary to insert any day in a writ of ad quod dam- 

I num for holding the inquest, when the application is made by one holding the 

lands on both sides of a water course, and when the application does not 
seek for the condemnation of lands belonging to others for an abutment, 
ditch or canal. The only reason why a day, in such cases as seek a condem- 

I nation, is required to be inserted, is that the sheriff is required to give notice 

to the proprietors of lands sought to be condemned, ten days before the 
time at which the inquest is to be held. Ihid, 

13. When one begins the erection of a mill and completes it, after the 
application of another to the county court for the writ ad quod damnum^ and 
for the purpose of defeating the right acquired by the application, he is en- 
titled to no compensation if his mill be overflowed, and to no redress against 
the party wh6 was proceeding lawfully to obtain a confirmation and estab- 
lishment of his mill. Ihid, 

14. A plea in abatement cannot be sustained to a writ of ad- quod dam- 
num^ sued out under the statute 1812. It is wholly an exparte proceeding 
until the return of the inquisition, when any one interested in the subject 
matter may appear with or without process served on him, and contest the 
claim of the applicant. Ihid, 

15. When defects appear in the writ or inquisition, they may be reached 
by a motion to quash the same, and if so disposed of/ otherprocess can then 
be awarded, and on its return the cause proceed to final judgment, from 
which an appeal can be taken by any one previously a party before the court. 

Ihid, 

16. It seems that the legislative provisions on the subject of erecting 
mills, do not affect the common law right of the citizen, and any person may 
erect a mill on a stream of water running through his own land without ap- 
plying to the county court. The right is exercised however at the peril of 
the proprietor, and die erection must not affect injuriously the right of others. 

Rosser v. Randolph, 7 P. 239. 

See Nuisa9ice. 
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1. In controversies between mortgagor and mortgagee, courts of 
law have authority to investigate the facts, whether or not the condition has 
been complied with, so as to give the mortgagor the benefit of it. 

MGawan et al.y. Young, 2 S. & P. 160. 

2. In trover by mortgagee, the measure of damages is the amount actual^ 
due on the mortgage debt, and this, whether against mortgagor or stranger. 

Ihid. 

3. The interest of a mortgagor may be levied on and sold under an exe- 
cution at la\\". McGregor 8f Darling v, Hall^ 3 S. & P, 397. 

4. A decree in chancery, that defendant's equity of redemption be forever 
barred, will be considered as a virtual decree of foreclosure. 

Hu7U V. Leim4 Sf Wyser, 4 S. & P. 138. 

5. Bill for foreclosure — chancery can only act in rem, and decree a sale 
or foreclosure of the mortgaged premises, and any balance remaining on the 
debt, to secure which the mortgage is executed, may be recovered at law, 
provided however there be an express covenant in the mortgage deed for 
the payment of the debt, or a separate bond or note, or other evidence of 
an express promise to pay the debt. Hid, 

6. Though in cases of foreclosure it \s usual to decree a sale, yet with 
the mortgagor's consent, the chancellor may decree the property absolutely 
to the mortgagee. Ihid. 

7. Bill of chancery charging an absolute bill of sale of slaves to have 
been intended as a mortgage, and there was a discrepancy in the testimony 
as to whether it was intended as a mortgage— held un^er the circurosta'nces, 
that proof of the fact that the property was worth double the sum for which it 
was conveyed, should be regarded as evidence that the parties intended it as 
a security, and that the delivery of the slaves to the vendee, was not under the 
facts entitled to any consideration. Hudson v. hhdf 5 S. & P. 67. 

8. Although an equity of redemption is only available in chancery, yet in 
the case of a mortgage chattel, when the debt has been paid, the legal title 
is perfect in the mortgagor, and may be asserted at law, although the mort- 
gagee should have in his possession a bill of sale for the property. 

Harrison 6f Harrison v. Hicks, 1 P. 423. 

9. In the case of mortgage, as in other deeds, a party is not entitled to an 
unlimited time for the prosecution of his rights, after his Jcnmoledge of the 
existence of them and of the frauds but in such case after an unreasonable 
delay, the law will presume a payment or discharge of the equity. 

Hatfield v. Montgomery, et al.2 P. 58. 

10. In determining between an absolute sale and mortgage, equity looks 
to all the circumstances for the intention of the parties; and where it was 
evident that the sale was only intended as a pledge, will allow the mortgagor 
to redeem. May ^ May, ex^rs, v. Eastin, 2 P. 414. 

11. Detinue lies by a mortagee of personal property, mortgaged after tho 
time of redemption has expired. Hopkins v. Thompson, 2 P. 433. 

12. The question in such action whether the conveyance was intended as 
a mortgage or a sale, is one of fact, to be determined by the jury. 

Ibid, 

13. Bill filed to foreclose mortgage of real estate against several contend- 
ing parties, whose rights are doubtful, will be dismissed when it appears 
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that the sum due was less than $100, and that there was other property from 
which, with due diligence, the money might have been made, and where one 
of the defendants had died pendente lite, and no steps taken to make his re- 
presentatives parties. Rogers v: Weakley et al, 2 P. 516. 

14. Chancery has no power to decree to mortgagees the proceeds of a po- 
licy of insurance effected by the mortgagor, no covenant existing in the deed 
as to the insurance. Vandergraaf et al, v. Medhck, 3 P. 389. 

15. Decree in chancery will not be reversed because the heirs of a mort- 
gagor are not made parties, it not appearing from the record that they are 
material. Wilki7i8 if Hall v. WUkins, 4 P. 245. 

16. Decree cannot be rendered on a bill of foreclosure, ordering a sale 
without production of the mortgage, and proof of its execution. Ihid. 

17. The personal representative of a mortgagor is an essential party in a 
suit to foreclose, but if he appears ( without formal order ) and asks and ob- 
tains time to answer, he is estopped in error from alledging the absence of 
proceedings to make him a party. Ibid. 

18. When bond for titles hail been assigned to securities for the pur- 
chase money as an indemnity, it created an equitable mortgage in favor of as- 
signees, which might be foreclosed. Hays et al, v. Sallj 4 P. 374, 

19. A mortgagee of slaves failed to foreclose his mortgage thirteen years, 
and in the mean time, the mortgagor having died, and his estate being reported 
insolvent, the lien was reported to be lost. 

Gayle €tal.\. Singleton, 1 S. 566. 

20. A bill of sale of personal property, with condition of defeazance or 
mortgage, founded on a valuable consideration and hanafidej is not fraudu- 
lent ^er se under our statute of frauds, as to creditors not having actual no- 
tice of its existence, where the possession reinains with the grantor for more 
than twelve months from its date. Kilhugh v. Steele, 1 S. & P. 262. 

21. The act of 1828, requiring the recording within thirty days of all 
deeds and conveyances of personal property, embraces within its spirit and 
intention, mortgages of personal property. * 

McGregor 8f Darling v. Hall, 3 S. P, 397. 

22. Where a mortgage of personal property, regularly acknowledged, was 
left in the proper office, with a honajide intention to be recorded, five days 
before the expiration of the thirty days, but which, by the act of the clerk, 
was not recorded until two days after the thirty days had expired — ^held to be 
a compliance substantially with the statute. Ibid, 

23. In detinue by the mortgagor of a slave redeemable by the terms of 
the deed at a certain day, the mortgagor may show by parol proof a verbal 
agreement to extend the period of redemption, and an offer to discharge the 
mortgage in pursuance of such extension. 

Deshazo v. Lems, 5 S. & P. 91. 

24. A claimant of property levied on under execution, cannot in a pro- 
ceeding to try the right thereto, interpose a mortgage of the property levied 
on, executed to himself from the defendant in execution. 

Pumell et al, v. Hogan, 5 S. & P. 192. 

25. A having purchased real estate from B, executed notes for the pur- 
chase money, and a mortgage to secure the payment which was acknowledg- 
ed before one justice of the peace, and recorded in the office of the clerk of 
the county court. Afterwards, before the payment of the purchase money, 
A being in possession, made a bonajide sale of the premises to C, upon val- 
uable consideration, and placed C in possession, receiving part of the purchase 
money, and executing unconditional title deeds, without notice to C of the 
lien of B; C, subsequently being informed of B*s lien, agreed with A to 
withhold the payment of the instalments due by C, until the se- 
quel of B*s claim, who filed a bill praying a foreclosure of his mortgage, 
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and a sale of the lands for the discharge of his lien : on this bill it was held— 
1st. That the recording of Ae mortgage taken by B under the acknowledg- 
ment before one justice of the peace, could not operate as a notice to C of the 
incumbrance upon the laJid. 2d. That the land should be sold by the mas- 
ter in chancery ( giving C time to discharge the amount of the incumbrance) 
and the proceeds, after first discharging the amount advanced by C, before 
notice oi the incumbrance, applied to the payment of the sum due B under 
the mortgage. Dufpheyv, Fretiaye, 5 S. & P. 215. 

26. In cases of trust, fraud, accident, or mistake, chancery is competent 
to afford relief, and when there has been a breach of trust, or a fraud com- 
mitted by setting out a conveyance as an absolute sale, in violation of a parol 
agreement, between the parties, expressed and understood at the same time, 
that it should operate only as a mortgage, it will be sustained as a mortgage, 
notwithstanding the answer positively deny the parol agreement if it be suf- 
ficiently proved, and the mortgagor or vendor has not participated in the 
fraudulent intent. English v. Lane, 1 P. 328. 

27. Where A having slaves levied on under execution in favor of the Tom- 
becbee bank, and being about to discharge the same by paymentof the notes 
of that bank, was hindered from so doing by the representations of B,. that 
it would not be a good payment, but who, on an agreement with A, paid off 
the execution in the same money, and took a purchase of one of the slaves, 
with a condition of redemption in three months, the court on a bill filed 
after the expiration of three months — held the transaction a mortgage, 
and decreed restitution on the payment by A of one half the nominal 
value of the Tombecbee bank notes, paid by B in discharge of the execu- 
tion. May 4* May, exWs, v. Eastin, 2 P. 414. 

28. The general rule that a niortgagor seeking to redeem, must pay costs, 
does not apply to a case where the mortgagee sets up an absolute title in 
himself. ' Ihid. 

. 29. A mortgage of lands, after the mortgagor has by previous deed 
conveyed the same premises to a trustee, for the payment of a debt, 
would under a foreclosure and a deed under it, carry only such interest as 
the mortgagor has left after the trust deed is discharged. 

Wiswall V. Ross Sf Earle, 4 P. 321. 

30. A mere equity of redemption in personal property, unaccompanied 
by possession in the mortgagor, cannot be reached by execution, and made 
the subject of levy and sale. 

Perkins ^ Elliot v. Mayjidd, 5 P. 182. 

31. Where a deed of slave was executed by one as an indemnity to others 
who became his sureties to a bond as executor, and by the terms of the deed 
the sureties were authorized to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they might choose — it was 
held that the slave could not be sold under an execution issued upon a 
decree, obtained against the executor as such, it appearing that outstanding 
claims still existed, upon which the sureties might be liable. 

Ibid. 

32. It seems that an issue between a plaintiff in execution and a claimant 
of property, levied on under it, should conform to the amount of ttie inter- 
est sought to be contested : as if an equity of redemption be in controversy, 
the issue should seek to condemn that alone, and not the entire estate. 

Ibid, 

See Chancery — Costs — Detinue — Execution — Trover » 
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1. Refusal to grant new trial upon the ground that the verdict was contrary 
to the evidence, not subject to be i*eviewed in the supreme court. 

PMemiiig v. State^ A. R. 43. 

2. On an application for new trial, this court will not reverse the decision 
of an inferior court. Lecatt v. Stewart^ 2 S. 474. 

Fennelly Davis Sf Co. v. Patrick, adwHr, 3 S. & P. 244. 
MdUme ^ Lake v. Boston ^ Gayle, 2 P. 182. 

3. The refusal of a common law judge to grant a new trial, in a case ad- 
judged before him and where all the facts were properly cognizable, is not 
a good cause for an application to chancery. 

Haughy V. Strang, 2 P. 177. 

4. When part of a term was held by one judge and part by another — held, 
that the latter was not precluded from considering a motion for a new trial in 
a cause adjudged by the former. 

Malone 8f Lake v. Boston ^ Gayle, 2 P. 182, 

5. Although the supreme court will not revise the decision of an inferior 
court refusing a trial upon the merits of the case, yet the competericy of such 
court to grant it is a proper subject of revision, 

Barr v. WhiU, 2 P. 342. 

6. By the practice in this State, the term of the court is the limit within 
which the power of granting new trials is to be exercised. Ihid, 

7. Whether in a proceeding before justice of the peace for forcible 
entry and detainer, the justice has the discretionary power of granting anew 
trial on merits — quere?' * Ibid 

8. When after judgment for defendant on unlawful detainer, a justice, af- 
ter three days consideration granted a new trial to plaintiff, and gave a new 
judgment, without notice to defendant — ^held to be error. Ihid, 

9. Whether alter two new trials at law, chancery can decree a third — 
quere. Wither^s exWs. v. Dickeys, 1 S. 190. 

10. The neglect of a party in a trial at law, to avail himself of a continu- 
ance or new trial when he could have done so, is no ground for the intei*fer- 
ence of chancery in his behalf. Naylor v. Phillips, 2 S. & P. 58, 

11. Decisions of inferior courts, in respect to motion for new trials, are 
matters within the judicial discretion of tne presiding judge, and though it is 
the duty of such courts, in reference to matters within their discretion, to 
govera themselves by the rules established by the supreme court, except 
diere be special causes for a contrary course, yet generally such decisions 
are not the subject of revision in error. 

Fennel, Davis ^ Co. v. Patiick^s adrrCrs. 3 S. & P. 244. 

12. After issue and verdict in a case of the trial of the right of property, 
for two slaves, the court has no right to sever and grant a new trial as to one 
slave, and refuse it as to the other. Dale v. Mosdy, 4 S. & P. 371. 

23. In such case, a writ of error taken to reverse the condemnation as to 
one, while tha judgment as to the other, in reference to whom the new trial 
is refused, is pending — ^held irregular, and will be dismissed. Ibid. 

14. A bill in thd nature of one for a new trial at law will not be enter- 
tained. McChew V. Tombecbee Bank, 5 P. 547. 
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NON SUIT. 



1. Not! suit must be ordered if in an action by indorsee against indorse r» 
he fail to prove demand and notice of non payment. 

Ward V. Giffard, A. R. 5. 

2. The court cannot non suit plaintiff except in cases especially provided 
for by statute. Smithy admr. v, TayU/r if Scatofi, A. R. 75% 

3. On a non suit not voluntarily taken, writ of error lies. 

J^hUlipi V. Jordan, 3 S. 38. 

4. When the indorsee of a note sues the maker and indorser jointly under 
the act of 1828, defining the* liability of indorsers, if he discontinue as to 
the maker, he not being found, it is a discontinuance as to both. Ibid, 

5. A dismissal and a non suit are not' equivalent to two non suits, under 
the statute. ' ' BvUock v. Perry^ adm. 2 S. & P. 3i9» 

6. Verdict for less sum than inferior court has jurisdiction of, will not be 
disturbed, unless motion for non suit has been tfien made. 

Howard ▼. Ware, A. R. 84. 

7. And if proper affidavit be made, should not +)e ordered.- 

\ ' Ckrtissv, Crafty, A,' R. lis. 

8. A writ of error does not lie on a voluntary non Buit. 

Cai?iy.Byrd, IS. ISO.. 

9. Whether the 'court can order a non suit — quere, 

' FJuliips V. Jordan, "3 S. 38. 



NE EXEAT REPUBLICiE. 



1. Writs of «<? exeat in this St^te may be granted in the following courts 
when the demand is exclusive^ equitable, whether a sum certain be due or 
not, and the defendant? is about to remove beyond the jurisdiction of the 
court, on a sufficient afiidayit. Luqos v, Hicksinan, 2 S. 111. 

2. When courts of law and equity have concurrent jurisdiction, the de- 
fendant being about to remove, ^and when bail has not been obtained, and in 
the action commenced at law, the writ v^ill be Ranted in aid of the action at 
law. Ibid, 

3. When the two courts have concurrent jurisdiction, and no acUon has 
been commenced at law, but suit has been instituted in equity, the writ will 
be granted if the party is about to remove. Ibid. 

4. Semble, when from the extreme necessity of the case, and to prevent 
a failure of justice, it becomes necessary — ^it &lso appears that the writ will 
be granted. * Ibid, 

5. When A being the administrator of his father's estate, and to secure 
certain family slaves, procured an agent to attend the. sale of the estate, and 
purchase the slaves in question at a fair price, and B having a deed of trust 
upon the slaves, which was wholly unknown to the administrator or the 
agent, attended the sale, but concealed the existence of the deed, and after- 
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wards took possession of the slaves in the right time, and under circumstan- 
ces to induce A to believe that they were about to be removed without the 
limits of the State — ^held that these circumstances, especially the conceal- 
ment of the deed, and the fact of the slaves being family property, so as to 
render their restoration in specie desirable, presented a proper case for chan- 
cery jurisdiction^ and authorized the issuance of a ne eoceaL 

Baker v. Reman, 2 S. &; P. 361. 



'NOTARY FUBLIC; 



' 1. A notary plublic is an officer, known to*the*law merchant, and of conse^ 
quenee to'tlie common la^ of^ which it is a part. 

KirJcsey v. BiUeSy sur. 7 P. 529. 

2. Notaries public are authori^ed.by the' common hiw to provide their 
own seals« ' ^ - • Ibid, 

. 3. The creation' of |he office by statute, authorizes the officer to act in the 
form prescribed by the common law, a? it is impossible for him to use the 
seal required by the legislature : the right to perform notarial acts having 
«Jso been recognized by several subsequent statutes.' Ibid. 

4. The requisition of the seal required by the statute 1803, must be re- 
garded as obsolete by the omission to declare what are the arms of the State. 

; " * * Ibid. 

5. The acknowled^ent,* properly certified, of the execution of a deed 
before' a foreign notary, -without registration heire, would be sufficient to au- 
thorize its reception, m evidence under the acts of 1803^ and 1S12. 

Toulmin v. Austin^ 5 S. & P. 410* 

6« /The protest of a notary public, stating that notice was given to the 
agent of a party, of the protest of his paper, is not evidence of such agency 
so 83 to make the notice sufficient 0*GamieU v.^Witdker. 1 P. 263« 






NUISANCE. 



1. The principles which govern a court of chancery in entertaining an 
information to restrain the exercise of a public nuisance, or to abate one^ 
'are: 

I. To prevent irreparable injury from accruing, before a court of law 
can act definitively. 

n. To avoid protracted aiu) expensive litigation. 

State V* Mayor and Aldermen of Mobile, 6 P. 279. 

2. Where the citv corporation of Mobile "were vested by charter with 
power to regulate the streets, under certain restrictions : one of which was 
that Government street should be and remain one hundred feet in width, and 
the corporation were proceeding to erect extensive market houses in the cen« 

25 
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tre of that street — on a bill in the nature of an information, filed by the Stat^ 
solicitor, praying an injunction, whereby the corporation might be restrained 
in the erection of such buildings, it was held : — 

I. — That the expression in the act of incorporation of the city, that Gov- 
ernment street should be one hundred feet, was equivalent to a declaration 
that the street should remain open, of that width, independent of any act to 
be done by the corporation. 

II. — That independept of any implication which might arise from the act 
of incorporation itself, the erection of the market buildings in the centre of 
the street, was a nuisance — ^it appearing that thereby the passage through the 
street was incommoded. 

lu. — That in such a case chancery might well entertain a bill in the nature 
of an information, filed by the State's counsel for the object of affording re- 
dress. Ibid, 

3. Where by the terms of a private statute, a privilege was granted to 
certain persons to erect mill» upon a river, vbich privilege in a certain court 
was subject to revocation, and the judge of^he county court was vested 
with power, on the happening of a contingency, to abate the mills as a nui- 
sance — ^it was held that such statute did not ^ivest the circuit court of its 
ordinary jurisdiction, in the abatement of the nuisance by indictment. 

State Yi Bell, 5 P. 365, 

4. Though it seems that one might be found guilty of a nuisance in the 
erection or continuance of the mills, *if erected in strict conformity with the 
provisions of the statute, until the privilege granted under the act, had been 
revoked in the majiner pointed out in the statute. Ibid. 

5. But this being a matter resting on the evidence, thi§ court in the absence 
of a question raised on the point, would presume a jury had been satisfied: 
that a defendant against whom a verdict in such case had been rendered, 
had not complied >^'ith tlfe tei-ms on w^hich the privilege was granted, or had 
continued the nuisance afterit had become unlawful, or that the requisition 
abating the nuisance had been tnade. Ibid, • 

6. One indicted for a nuisance cannot defend against the legality of a con- 
viction, by alledging that he only acted as the agent or overseer of another. 

Ibid, 

7. A vendee of land afler special request to remove a nuisance erected 
before his purchase, can maintain an action for its continuance. 

Lo/tin V. McLennan, 1 S. 133. 

8. One sued as a tort feasor for damages for a private nuisaoce, cannot 
defend on the ground that he has injured plaintiff in the enjoyment of a right 
which he had no authority to exercise. Thus in an action on the case against 
one for obstructing plaintiff in. the- use of a mill, evidence is not admissible 
to show that proceedings are pending between plaintiff and defendant in the 
county court on an apphcation to establish a mill, and that the defendant made 
the first application to the county court for a writ of ad quod damnum. 

Hendrick v. Johnson, 5 P. 209. 

9. The streets of an incorporated town are its highways, subject in gene- 
ral to such improvements and alterations as its legislative authority may pre- 
scribe, with a due regard to individual interest. 

State V. Mai/or and Aldermen of Mobile, 5 P. 279. 

10. A city corporation would not be authorized to exercise the right of 
appropriating streets, or to narrow or widen them, unless vested with such 
power expressly by its charter, or in carrying out an ifuddent to stick express 
delegation. Ibid. 

11. Any obstruction in a highway or street tending to the annoyance of 
persons living near them, or which renders the passage through such high- 
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way or street more difficult, and which thus increases the danger of injury 
to persons or property, would be a nuisance within the meaning of the term. 

Ihid, 

12. At common law, when the matter arising on an inquiry as to a nui- 
sance, consists in the obstruction of a highway, the question of nuisance or 
no nuisance^ depends upon the fact whether the passage through such high- 
way is rendered less commodious. Ibid. 

13. The erection of a market house in the centre of a street, the highway 
of a city, by a city corporation, if interfering with a comnaodious passage 
through such street, would be a nuisance. Ibid, 

14. Chancery has the right to exercise its jurisdiction, in the case of a nui- 
sance, in restraining' the exercise or the erection of, and in some instances to 
abate, that from which irreparable damage to individuals, or great public in- 
jury will ensue. Ibid, 

15. And this in the case of a public nuisance, independent of the concur^ 
rent jurisdiction of the common law courts by indictment. Ibid, 

16. The jurisdiction of courts of equity in affording preventive relief in 
cases of public nuisances, is clearly defensible, when the fact of nuisance is 
placed beyond doubt. Ibid. 

17. Ana even where the^c^ of nuisance is questionable, equity sometimes 
affords relief, by way of injunction, until a trial at law, when its denial would 
produce great public inconvenience. Ibid. 

18. One indicted for a nuisance cannot defend against the legality of a 
conviction by alledgingthat he only acted as the agent of another, but it seems 
that such matter might well be urged to a jury in mitigation of a discretion- 
ary penalty or fine. State v. Bell, 5 P. 366. 

19. Where a defendqint since the passage of statute 1836, instead of merely 
suffering the obstructiohs to remain, within twelve months before the finding 
of an indictment, does by himself or agent, any act shewing an intention to 
preserve a nuisance, such for example as making up a fence, &c., he is sub- 
ject to its penalties. Freeman v. State, 5 P. 372. 

20. Chancery will enjoin a nuisance on a bill filed by an individual which 
although it affects him is also public in its character, but as one of the tran- 
scendant powers of the court it will be exercised sparingly, and in those 
cases only where the nuisance would inflict an irreparable injury, incapable 
of being adequately compensated in damages, or which threatens materially 
to injure the comfort or existence of those living near it, and chancery will 
not interfere in this extraordinary manner to sustain or inforce even an un- 
doubted right capripiously or pragmatically insisted on. 

Rosser v. Randolph, 1 P. 238. 
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OFFICE AND OFFICERS. 



1. The act of 1827, giving oiEcers a summary remedy on indemnity bond9 
in consideration of levies, are not to be construed strictly against the obli- 
gees. Atwood V. Craig, 3 S. & P. 21. 

2. It seems that quo tparranto would be the proper remedy to test the 
right of an individual to an office or franchise, the duties and privileges of 
which he may be exercising and enjoying. 

State ex ret. AtVy Gen. v. Pavl, 5 S. & P. 40. 

3. The supreme court has no authority on such a relation to inquire into 
the constitutionality and propriety of an appointment by the legislature of a 
judicial officer. Ihid, 

4. In actions against officers for failure to return property at a particular day, 
the courts are privileged to hear any matter of enquiry in excuse for the 
failure, and where the amount ordered is under $20, such excuse may be 
shewn by the oath of the officer. . Starnes Sf Co. v. Pierce, 2 P. 227. 

5. Though a judge who is a party to or interested in a suit is not competent, 
to try it, yet a defendant cannot object to his presiding at the time of trial 
by way of challenge or plea. Lyon v. State Bank, 1 S. 442. 

See Sheriff"' — Judgment an Motion. 



PARENT AND CHILD. 



1. It seems that a mother has no power as the natural guardian of her child 
to make a binding contract foi* the service of her daughter during her mi- 
nority; but admitting she possesses this power, it must be by deed of inden- 
ture and not by parol. Morris v. Low ^r Rogers, 4 S. & P. 123. 

2. A father, as the natural guardian of a child during infancy, possesses 
no authority by this relationship to exercise any control over the property of 
the minor. Isaacs per pro ami. v. Boyd, et aI.5T. 388. 

3. A father is not bound for the contract of his child even for articles suit- 
able and necessary, unless an actual authority be proved, or the circumstances 
be sufficient to imply one. Owen v. White, 5 P. 435. 

4. So long as the child continues under the direction and control of the 
father, it is for his discretion to determine what is necessary and suitable for 
him, unless it appear that there has been a clear omission of parental duty 
in providing for his maintenance. Ibid. 

5. If a child leave his father's house to seek his fortune in the world, or 
avoid domestic discipline and restraint, or escape from justice, the authority 
of the father to purchase necessaries is not implied. 1 hid. 

6. It is a question of fact whether the authority of the parent can be in- 
ferred from the proof; but if there be no evidence given from which it could 
be inferred, the judge may so charge. Ibid. 



PARTIES TO ACTIONS. 197 

7. Itisisompetent for the county court to set aside the claim of a father to 
the wardship of his child's estate in favor of a stranger, if it appear that the 
father is unfit for the station, and therefore the relation forms no* exclusive 
claim to the wardship. Huie v. Nixon, etal. 6 P. 77. 

See Guardian and Ward. 



PARTIES TO ACTIONS. 



1. The statute 1818, allowing one or more parties to be sued, and discon- 
tinuance as to those not served — ^held, not to extend to persons jointly liable 
on open account for goods. Where the writ was against two, and the de* 
claration stated that one was not in custody — ^not a sufficient discontinuance. 

Kennedy v. Russel Sf Pattan, A. R. 78. 

2. Acl^nowledffment of service by one partner is binding on all the firm, 
though after the death of one of them, or after dissolution of the partnership. 

Click 4r Morgan v. Click, A. R. 79. 

3. If an administrator makes himself a party to a suit brought by his in- 
testate, without order of court, the suit will not abate, for he waives the ir- 
regularity. Jones V. Acre, adm. Campbell, A, R. 6. 

4. An agent may sue in his own name on an obligation or promise made to 
him as such. Newbold, exr. v. Wihon, A. R. 12. 

5. Note payable to two, as executors — if one die, the right of action is 
solely in the survivor; and the executor or administrator of the deceased exe- 
cutor cannot join. Waters v. Creagh 8f Shields, A. R. 128. 

6. In an action against husband and wife, service of writ on husband is 
sufficient. Wyn if wife v. Williams, A. R, 136. 

7. Plaintiff dies, pending the action, record must show a revival by his 
representative. Kennedy, adm, v. Jackson, A. R. 137. 

8. On a note payable to administrator, the right of action follows the ad- 
ministration, and the administrator de bonis non, may sue. 

ExW Caller v. Adm. de bonis non ofBerfiey, A. R. 206. 

9. On writ of error, by the putative father of a bastard and his security, 
on the order of the county court requiring him to give bond and security, 
the judge of the county court, and not the mother of the child, should be 
made defendant. Brotvn v. McLane, A. R. 208, 

10. A writing, not under seal, acknowledging an indebtedness to F, and 
promising to pay C ; F has a right of action, and being a promissory note, 
consideration need not be stated. Bowies adm. v. Foster, A. R. 264. ) 

McGoffin V. Wesibrook, A. R. 58. ] 

11. One of two joint obligees dies, the right of action is in survivor, and 
if both die, it is with the representative of the survivor, and not with the 
representatives of both the obligees. 

Adm. of Bebee and executors of Brewer v. Miller, A. R. 364. 

12. In an action against several, on a joint contract the plaintiff may, on 
seperate plea of one defendant or on suggestion of death of one of the de- 
fendants, proceed to judgment against'the others. 

Hallet et al. v, Allaire, A. R. 36Q. ) 
Harrison v. Kifig, A. R. 364. j 

13. Action by two, as partners, one disclaims all interest, the other may 
proceed inTiame of both. Allen v. White Sf Morris, A. R. 365. 
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14. Where the writ was against two, and served baton one, no discontinu- 
ance as to the other, but a judgment by default as to both — judgment re- 
versed. Smith 4r Howell v. Wmthrop^ A. K, 425. 

15. Writ in name of two partners, declaration by one as survivor, is suffi- 
cient shewing of the death of the other. Baldvnn v. Stibhins, A. R. 180. 

16. One assigns to his firm, and they assign;^ action will lie against them 
semlde. Brovm SfParscms v. Tarver, A. R, 370. 

17. Trustees to sell town lots, with power to appoint successors, on a 
note to them; an action will not Ue in the names of the successors. 

Bumpass v. Rickardsan, 1 S. IG. 

18. Misjoinder of parties, not cured by statute regulating trials on appeals 
from justice. Smith et al, v. Cobb, 1 S. 62. 

19. A discontinuance as to one, of several joint obligors, who was served 
with process, is a discontinuance as to all, aliter, if not served. 

Adkins et al. v. AUen, p. 130. 

20. Co-securities cannot join in an action to recover money paid by them, 
&r their principal, unless the payment be made by them out of a joint fund. 

Parker v. Leek 8^ Lambertofi, 1 S. 523. 

21. Where there are two executors, to make diem parties to a cause as 
defendants, process must be served on both. 

Jones, exW. v. WtOdnstm, 3 S. 44. 

22. The supreme court will not entertain an ex parte motion, to make in- 
dividuals parties to a suit on the return of a general scire Judas only, served 
on them without evidence of their representative character. 

Heirs of CaUer v. Malme, 1 S. & P. 305. 

23. In an action brougl^t on a decree from another State, made in favor of 
three administrators, in the name of one; and the declaration averred that 
the two co-administrators had been removed — held, that it was properly 
brought. Crreen v. Foley j 2 S. & P. 441. 

24. When there is a joint interest existing on a contract, and one of the 
parties dies before action commenced, such action must be brought in the 
name of the survivor, and a failure to set out in the declaration the contract 
as it existed, and to show the interest of the plaintiff to be o^ survivor, is error. 

CaUison V. Little 2 P. 89. 

25. When suit is commenced against two upon a promissory note, and 
one of the defendants dies, the action should be prosecuted against the 
survivor. In such case, it is error to revive the suit against the representa- 
tives of the deceased party and proceed to judgment against them. 

Gayle v. adm, Agee, 4 P. 507. 

26. When suit is commenced against two, and upon the death of one, it 
is prosecuted against his representatives without noticing the survivor, a dis- 
continuance as against the latter ensues. 

Gayle Sj^Heustis v. Adm. Agee, 4 P. 507. 

27. A and B, by distinct writings, covenant with C — the first to do cer- 
tain duties, the other to become the surety for their performance — ^A and B 
cannot be joined in an action to recover for a breach of the covenant. 

Childress v. McOuUough, 5 P. 54. 

28. An action cannot be maintained by the treasurer of a Jockey Club on 
a note payable to him, not by name, but as "Treasurer," the said company 
not being incorporated. Eiving v. Medloek, 5 P. 82* 

29. When it is aJledged in a petition, filed to supersede an execution, that 
the party in whose name it was issued, had died before the commencement 
of uie suit, upon which the execution was founded, on appeal from a judgr. 
ment dismissing the petition — ^held, that the supreme court would not, on 
motion, receive a suggestion of the death of the plaintiff in execution, and 
»"i.ke his representative a party. Richardson y. WilMamSj 5 P. 234. 
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30, It is a general rule of law, that the party only, in whom the legal 
interest is vested, can maintain an action for an injury done to property. 

Jones ct al, v. Sims if Scott, 6 P. 138 

See Writ of JBiror — Chaiicery—^ Verdict — Discontinuance, 



PARTNERS AND JOINT-OWNERS. 



1. Acknowledgment of service by one partner binds the firm, although 
after the death ol one of them, or the dissolution of the partnership. 

• Click S; Morgan v. Click, A. R. 79. 

2. One partner cannot charge the firm by writing under seal, unless au- 
thorized by articles of partnership. Morgan v. Scott 4r Click, A. R. 82. 

3. The joint pleaof «o» est factum, of two partners is sufficiently verified 
by the affidavit of one. • Gamer et al. v. Baker, A. R. 67. 

4. One partner assigns a note to the firm, who assign it to a third person, 
an action will lie against the partnership on the indorsement. 

Brown ^Parsons v. Torver, A. R. 370. 

5. Partnership liable in assumpsit, for goods which have come into their 
possession, though sold to one separately and so charged on the books of the 
vendor^— and parol evidence admissible to prove the said possession. 

Adm, Palmer v. Humphreys, A. R. 383. 

6. If plaintiff* and defendant purchase lands in partnership, plaintiff' may 
mointain an action at law for what he has paid beyond his proportion. 

Bmnpass v. Welih, 1 S. 19. 
. 7. An action will lie against two partners on a written contract in the 
name of one only; and evidence aliunde, may be given to prove that it 
was a partnership contract. Sneed v. Barringer ^T Rhodes, 1 S. 134. 

8. An action at law lies by one partner against another on a writing, 
ascertaining the amount due on a settlement, aldiough there be no express 
promise to pay. McColl v. Oliver, 1 S. 510. 

9. One partner cannot bind his co-partner by affixing the partnership 
name to a tiote, as security for a debt of a third person, unless by his assent, \ 
the proof of which lies on the plaintiff*; and, a note thus signed is, by our 
statute, placed on a footing of the original payee, and is subject to the same 
defence. Ralston v. Click et al, 1 S. 526.* 

10. A creditor of a firm receiving from one of th« partners after the dis- 
solution of the firm, the paper of a third person, in payment of this partner- 
ship demand, and in exchange for the paper of the firm, thereby releases the 
other partners. But if the paper received be a forgery, then the transaction 
is void, and the original liability of all the partners still exists. 

Pope 4* Hickman v. Nance ^r Co, for Lucas, 1 S. 354. 
IL If no notice be given of dissolution, it will be considered as still ex- 
isting—to those who have had prior dealitigs actual notice, and to those who 
had none, notice in a gazette would be sufficient. 

Imcas v. Bank Darien, 2 S. 280. 
12. A change of pursuits by one partner will not be sufficient notice, nor 
will a removal from the State. Ibid, 

* In this case the character of the note is not set out, and the opinion of the court waives a 
deoision upon the question of paper negotiable under our statnte. 
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13. And the rule of notice will be the same, though the creditor he a 
bank, established after the dissolution of the firm. Ibid. 

14. To charge a bank with notice of a dissolution, it is not sufficient that 
one of the firm who received the credit was one of the directors of a bank. 

Ihid. 

15. A partner may appoint an agent to make and indorse bills, &c., and 
such power is not void, although granted under seal by one partner alone. — 
But whether a co-partner could authorize such agent to enter an appearance 
for the firm — Quere. Lucas v. Bank Darien^ 2 S. 280. 

16. The creditors of a co-partnership are entitled to be first paid, ,out of 
the co-partnership funds, to the exclusion of the creditors of an individual 
partner. • Jjucas v. Attcood, 2 S. 378. 

17. Where a firm purchased lands, and one of the pattners was an infant, 
he cannot recover back his portion of the pur6hase-money paid to the vendor, 
the contract being binding* as to the other partners, and they having the 
right to control the firm Kinds. • 

.Sadler et a/, v. Robinso^^t heirs^ 2 S. 520. 

18. In an action by survivitig partner on a note, made tq'the firm, it is not 
necessary to prdve the parttiership or survivorship. 

Smith V. Htmt, 2 S. 222. ) 
Smt^ V. Dam, 2 S. 224. J , 

19. In assumpsit against partners under therconunon couits, proof of a 
promise by one, in the name of the firm, is ncft sufiSicient : 'there must be a 
joint promise proved, or proof of the existence of the partnership. 

' Findi^ Sf Buchanan v. Thomson, B S. 48. 

20. It is not necessary, in such case, for defendant to deny die partner- 
ship by plea, in abatement. * Ibid, 

21. A agreed to pay B $600^ B, to convey him one half of a tavern, which 
they were to keep jointly. A paid $400, and they. commenced business, but 
B refusing to convey, A realised to pay the balance and withdrew. — Held, 
that A could recover at law the $400 as money haxl and received, and that 
the aid of chancery was not necessary, as for unliquidated partnership, ac- 
counts. Maddera v. Smithy 3 S. 119. 

22. After dissolution of a firm, the declaration of a defendant, that his co- 
defendant was a partner and jointly bound with him, is not evidence.-^ 
The rule is, that the admission of a partner, after the dissolution, binds him- 
self only. » Barringer 4r Rhodes v. Sneed, 3 S. 201. 

23. One partner, after dissolution of the firm cannot, without express au- 
thority, create or revive a debt against his late partner. 

WUsonv. Torbet, 3 S. 296. 

24. The absconding of a partner gives no more right to anotiier party to 
sue at law, than if. the former nad not absconded.— ^am^^. 

SUnoev. SewdllfBS.&'P. 67. 

25. But if an action at law be brought by one copartner against another 
before a final settlement, and afterwards, befdrethe trial, a settlement takes 
place, and a balance struck between the parties, the court will presume that 
the accounts were thus struck with a view to the pending suit, and so be 
evidence, especially after the defendant had absconded. Ibid. 

26. Joint owners of steamboats or other vessels may be properly regarc^ 
ed as partners so far as relates to the liabilities incurred for losses, &c., and 
are included in the provisions of the st^t^te of 1818, which permits a judg- 
ment to be obtained againdt any member or portion of the partners. 

Jones et al. v. Pitcher 8f Co., 3 S. 4rP. 135. 1 

Johnson v. Greeves, 4 P. 127. ) 

27. The acts, declarations or admissions of one partner, wha was the 
agent of the plaintiff, are not admissible as evidence to disprove a plaintifTs 
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demand in a suit against them as a firm, and when they have joinUy plead 
the general issue. Hutcfmts v. Childress ^r Baker, 4 S. & !r. 34. 

28. After a copartnership has been established aliunde^ an answer in chan- 
cery of one of a firm is competent evidence in a ^uit at law against the firm, 
to show admissions of plaintiff's demand. IJnd, 

29. One of a firm cannot discredit the admissions of his copartner, given 
in evidence by a plaintiff against them jointly. * IMd, 

30. When an agreement was entered into by three persons, whereby it 
was declared that C contracted,- as .party of tne first part, and N & D of 
the second.part:— *-it was h^d, that N and D were partners in respect to this 
agreement, so as to be jointly liable to C, for his proportion of profits arising 
ttnder the agreement gn a settlement. Drake v. Reed, 4 S, & P. 192. 

31. When a joi6t demand exists against two, ;a mere verbal acquiescence, 
UTvaccompanied hy a positive a^spU c¥ sufficient consideration as to a release 
of one of the parties, wijl not be sufficient and bindiiSg, IMd. 

32. The ^acknowledigmetit by one uarther in the name of a firm, of the 
service of process, after dissolutipn of the co-partnership — will not bind the 
other partners. >\ Vemott, su?\ v. £iodiv€s adm, 5 S. & P. 293. 

' •33* The surviving partner of a firm, will not be allowed to claim and re- 
tain against the rep^esMitative of his deceased partner,' any compensation for 
mere personal services, in winding up the affairs o£ the firm. 

'Colginv. Cummins f IP. 148. 
34. Annual rests in -the individuaT accoupts of such partners, so as to au- 
thoHze iivterest on, the balances, of the « largest ac^ouDrt:, are not allowable 
when it dpes not; appear that the surviving partner has turned such balances 
to profit, * ' ^ Ibid, > 

Marr's ex'r v. Souihmdk €t al. 2 P. 351. ) 

. 35. The joint effects of ^ co-partnerfehip cannot be appropriated by one 
co-partner to the*payDaent of his mdividual dtebt, without the implied or ex- 
press assent of the oUier co^partners, and, an account raised by one co-partner 
without the . knowledge or consent <3rf the others, cannot be set* off against a 
debt due the ferm, and the onus probandi of such assent, liesjn the creditor 
of the individual co-partner. Pierce Sf Ba^im?i Y.*Pass ^ Co.'l P. 232. 

36. The individual debts. of a co-partner are not recoverable out of the 
property of the concern. ' Ibid. 

37. When two or. three joint owners of a mill were compelled to pay a 
judgment at law, on account of the joint property, the court of chancery, 
under the circumstances, to save litigation, its- jurisdiction being concurrent, 
entertained a bill and compelled a third joint-owner to contribute his portion 
of said judgment. Thorms Sf Harris r^Helume, et al. 2 P. 262. 

38. A bill filed asrainst the representative of an estate to subject the assets 
of a deceased partner .to the payment of a judgment, obtainecl agamst the 
firm, is a new and distinct proceeding against a new .party; and all the facts 
must be established by testimony in tnQ ordinary manner, so that neither the 
judgment obtained against the arm nor the deposition taken in the case, are 
admissible as evidence. Marrs exW v.Southtoick etal.2'P.35L 

39. And in such a bill, the complainants residing abroad — held, that an 
admission that one of the firm resided in New Orleans and was solv6nt, was 
fatal to the chancery suit, for this admitted a complete and adequate remedy 
at law, which should have been first pursued before resorting to the estate of 
the deceased partner. Ibid. 

40. In an action against a co-partnership, the notice authorized by statute 
1807, providing for taking the depositions of a witness about to leave the 
State is good, if only served upon one partner* Cox v. Cox, 2 P, 533. 

26 
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41. Where two being peitnem in business, s&er a dissolution, entered 
into an agreement under seal, stipulating under a penalty for the observance of 
certain conditions — held, on a bill filed by one of the partners, that chancery 
had no jurisdiction to enforce the performance; the bill alledging no fraud 
nor a desire of a rescission oi the agreement, and the remedy of the partner 
being clear at law. Clark v. Clark, 4 t. 9. 

42. A and B, being co-partners, received consignments of goods from C^ 
until the dissolution of the firm by the death of B— and whose estate A, the 
survivor, administered. C continued his consignments to A in the firm name 
and subsequently obtained a judgment at law against A, as surviving partner. 
On a bill filed by C, against A and his securities to his administration bond, 
and the distributees of B's estate, to whom their shares had regularly passed 
— ^it was held, 

I. That the firm could not be charged in chancery with accounts raised 
in the firm name, after notice of the dissolution. 

II. That A's interest under the circumstances being balanced, he was a 
competent, witness in the cause, Py/ce v. Searcy, 4 P. 52, 

43. Service of process upo^ one co-partner of a firm (ifter a dissolution 
will not authorize judgment against all the co-partners. 

Duncan v. Torribechee Bank, 4 P. 181. 

44. One partner, who after a dissolution of a firm, pays the firm debt 
and takes the note of his. late associate in payment thereof, may well main- 
tain an action at law, upon the note, notwithstanding he' may have received 
the books and accounts of the co-partnership for coUfection and settlement — 
the consideration not being impeached, and it not appearing but that the debt 
was paid out of the seperate mnds of the payee. 

Li/on v. MaloTte, 4 P. 497. 

45. In an action by partners upon a promissory note, payable to one and 
companr/, it should be proved that all joining' as plaintiffs, were partners with 
the one named in the note, at ttns time it was executed. • 

HunUey v. W^is hang 4r Oo, 5 P. 154. 

46. Chancery will not consider the question of an alledged co-partnership 
in the purchase of lands, where neither the allegations nor the proofs in the 
cause, recognize the existence of any agreement in writing in relation to such 
co-partnership. Larkins v. Rhodes, 5 P, 195. > 

Durin Sf Walker v. Parsons^ 5 P. 345. J 

47. Chancery will dismiss a bill, filed to render defendants accountable for 
the proceeds ot a sale of lands, alledged to have been purchased in co-part- 
nership, when the terms of a written agreement for such purchase had never 
been complied with by the complainant; when it is impossible to carry such 
agreement into effect, and where, whatever rights a complainant had under 
it, had been merged in a new agreement which he refused to sign, and with 
the terms of which, complainant had failed altogether to comply, 

Durin S^ Walker v. Parsons, 5 P. 346. 

48. In declaration by a surviving co-partner, for goods, wares and mer- 
chandize, sold by co-partnership, it is sufficient, after verdict, that the plaintiff 
set out in the commencement of the declaration, the character in which he 
sues: it may be connected with the name whenever it is mentioned in the 
declaration. Hill v. McNiel, sur, 6 P. 29. 

49« One interested in a steam boat, as part owner, may sell his interest 
without consulting the other joint owners. 

Jones ct al, v. SiTHS if Scott, 6 P. 138. 

50. The mere fact of being joint owners of a vessel does not make the 
parties liable as co-partners; 9ie liability of the owners is consequent upon 
its employment; and, if the owners of a vessel are not concerned in its na- 



PAYMENT AND EXTINGUISHMENT. 303 

Tigfttion, they cannot upon the ground of ownership be charged with the 
loss of goods — ^but» if they are entitled to its earnings and jointly liable for 
its losses they may be regarded as partners, so far as it relates to all liabilitiefl 
incurred by the injury or destruction of the vessel. Ihid, ) 

Jones V. FitcTtety 3 S. & P. 135. J 

51. If a joint ownership be once shewn to have existed — ^its continuance 
may be presumed, unless evidence to the contrary. 

JoTies et (d, v. Sims ^ ScotU 6 P. 138. 

52. A sworn copy of a steam boat register, from the records of the cus- 
tom-house, is not jnima facie evidence of ownership, even against the party 
making it under affidavit. Jones et aL v. Pitcher, 3 S. & P. 135. 

53. In assumpsit against partners, on the common counts, proof of a pos- 
45ession by one, in the name of the firm, is not sufficient. There must be a joint 
possession proved, or proof of the existence of the partnership. 

Finley ^ Btichanan v. Stephenson, 3 S. 48. 

See Set-Off'-^Covenant — Discontinuance, 
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1. On an unliquidated demand, plea of payment does not admit the amount 
of demand, or dispense with any proof in reference thereto. 

Haley V. Collier, A. R. 63. 

2. Payment is a good plea to an action of debt on record of recovery in 
another State. Hardtoick v. King, 1 S. 312. 

3. Payment made to an intermediate holder of a note indorsed in blank, 
whose name does not appear on the note, such holder being really the owner 
at the time, is good. RicTiardson v. Famsworth, 1 S. ^b, 

4. When sheriff gives an official receipt to defendant, it is good evidence 
of payment, though he fail to make return of it, and although a writ of error 
be sued out before the amount is paid over to the plaintiff. 

Sanders Sf Fenimck v. Rives, 3 S. 109. 

5. But when pending a writ of error, money is deposited with sheriff who 
holds an execution to be applied to the satisfaction of judgment in case of 
its affirmance, it is not a payment, and the money is at the risk of the depo- 
sitor. Ihid, 

6. In assumpsit payment may be given in evidence under general issue to 
reduce the damages although made after suit brought. 

McMUlian v. WaMace, 3 S, 185. 

7. An order for money if accepted as payment, when no fraud intervenes 
or failure happens, is sufficient to discharge the debt. 

Harrison et al, v. Hicks, 1 P. 423. 

8. The payment of a debt, although it be made by one who is not a party 
to the contract, and although the agent of the debtor does not appear, is still 
an extinguishment of the demand. Ibid: 

9. Payment in discharge of a debt in genuine bank notes, if made bona 
fide, and in ignorance of the failure of the banks, is a valid payment, though 

at the time they were valueless. Lowry v. MurreU, 2 P. 280. 
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10. When paper securities have been transferred as absolute payment of 
a pre-existing debt, then no resort can be had on such debt or its original con- 
siaeradon, unless they be forged, or fraud be conunitted in the representadon 
of their value. Trotter v. CrockU, 2 P. 401. 

11. A credit on the back o£ a bond which is legible, though shewing some 
evidence of an attempt to erase it, is good evidence of payment until dispro- 
ved. Clark Sf Lindsay Y. Simmons, 4 P, 14. 

12. Action af^ law not sustainable on bond to firm of which one of the 
obligors is partner. TindaM v. Bright, A. R. 103. 

13. When one of the makers of a note is payee, an action at law cannot 
be sustained against the makers. Ramsay v. Johnson, A. R. 418. ) 

Brown Sf Parsons v. TorveTy A. R. 370. | 

14. The intermarriage of an administratrix with an obligor, on a bond pay- 
able to her as administratrix, does not extinguish the debt, but merely sus- 
pends the right of action during the coverture, and' while she continues ad- 
ministratrix. King V. Crreen, 2 S. 133. 

15. A bill of exchange drawn by a firm in favor of one of the members 
thereof, and indorsed to a stranger, die latter is entided to maintain an action 
against the drawers, notwithsta^iding the payee is a partner. 

Hazlehurst v. Pope, 2 S. & P. 259. 

16. To an acdon on a promissory note, plea that the note had been discharg- 
ed by execution of a deed of trust of real estate, parol proof not admissible to 
show that at the dme the deed was executed, it was agreed on that it should 
operate as an extinguisHment of the note sued on. 

Brooks SfBrotm v. Malihie, 4 S. & P. 96. 

17. If a party agree to receive property in payment, it may be proven as 
payment under the general issue, to the extent of its value or sdpulated 
price. Munn v. Pope, 2 S. 498. 

18. Payment of part of the purchase money, is not of itself a sufficient part 
performance to enable the vendor to enforce a parol contest for the sale of 
land, and recover at law the remainder of the purchase money. 

Meredith v. Nash, 3 S. 207. 

19. Cases carried from justices courts into the circuit or county courts by 
cerdorari or appeal, are triable de novo on their merits and equity, and a pay- 
ment made aner the rendition of a judgment by a magistrate, is available 
without a special plea pnis darrien contin%umce. 

Hagan v, Thompson, 2 P. 48. 

See Execution. 
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PENALTY. 



1. A bill single payable at a future day, and if not then paid to bear inter- 
est from the date ; — the interest from date of the note to its maturity is penalty 
and not recoverable, and interest will only run from the matunty. 

Difismore v. Hand, A. R. 126. 1 
Fugua etal. v. Carrid, et al. A. R. 170. J 

2. Under the statute 1811, the court of law relieves against the penalty, 
and it is unnecessary to resort to a court of equity. Ibid, 

3. In a bond or note to pay a certain sum at a future day with interest from 
the date at 5 per cent a month, if not actually paid, the contract for the in- 
terest from date is penalty. Only interest at 8 per ct. per annum from matu- 
rity is recoverable. Collection of Cases, A. R. 209. 

4. A contract to pay a certain quantity of cotton on a day stated, or in cur- 
rent money, rating the cotton at 20 cents per lb., is for stipulated damages, 
and not a penalty. 

Brahan ^r Rose v. Leroy Pope, Sf Willis Pope, 1 S. 135. 

5. Courts of law and equity have concurrent jurisdiction on questions of 
penalty, and after an adjudication at law on the question, the only remain- 
ing ground for equity jurisdiction is for discovery. Ibid, 

6. When a penalty has accrued to an indiviajyil under a statute, it is a 
vested right, and the repeal of the statute pending a writ of error will not 
affect it. Taylor v. Rushing, 2 S. 160. 

7. It is correct as a general rule that an obligation to pay a sum of money 
which may be discharged by the payment of a lesser sum, is to be considered 
as a penal obligation, and that the lesser sum only is recoverable with inter- 
est. But when the payment is to be made at a different and distant place, it 
is otherwise. Plummer v. McKean Sf McKean, 2 S. 423. 

8. A note for a sum certain, payable at a future day, which may be dis- 
charged by the payment of a lesser sum at any earlier day, is valid, and the 
larger sum is not penalty. Gordon v. tiewis, 2 S. 426. 

9. No recovery can be had on a penal statute afler its repeal. 

Freeman v. StaXe, 6 P. 372, 
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1. Under the proviso of 8th section, statute 1823, on the subject of physi- 
cians, a parchment, purporting to be a diploma, is not evidence of itself mat 
the colleo^e issuing it, is a regularly constituted medical institution. 

nm V. Boddie, 2 S.& P. 56. 

2. In an action by physician for medical services, the defendant under non 
assumpsit, may avail himself of the defence that the plaintiff had not autho- 
rity to act as a physician. Matthews v. Turner, 2 S. & P. 239. 
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PLEADING. 



I. DECLARATION. 
II. PLEAS IN GENERAL. 

III. PLEA OP NON EST FACTUM. 

IV. PLEA IN ABATEMENT. 

V. PLEA IN BAR, ACCORD AND SATISFACTION, AND THE GENERAL ISSUE. 
VI. PLEA PUIS DARRIEN CONTINUANCE, % 

VII. REPLICATION, REJOINDER, AND SUBSEQUENT PLEADINGS TO ISSUE. 
VIII. DEMURRER, AND DEMURRER TO EVIDENCE. 
IX. PLEADINGS IN PARTICULAR ACTIONS. 



I. DisdarcUian, 

I. Omission to state the term of the declaration may be supplied by refer- 
ence to the suit; pleading to the merits is a waiver of any advantage which 
might have been taken at the time of filing declaration. 

^Jvdson v. Eslava, A. R, 2. 
ssumpsit, breach that " defendant has not paid 
said sum of money" "without stating that he has not paid any part thereof, " 
it is sufficient if the bt-each be as broad as the contract declared on. 

Ibid, 

3. Declaration by administrator on contract made with him as such, ne^d 
not make profert of letters of administration. 

CaU'Cr v. Dade, A. R. 20. 

4. Declaration against one in conformity with body of the writ, held good, 
though the indorsement of the writ shewed a note against two. 

Millery.Snead, A. R. 27, 

5. After a count is nol grossed it cannot be referred to to supply any defect 
in the other. Wilson v. Jackson, A. R. 73. 

6. Immaterial averments will be regarded as surplusage, and will not be 
required to be proved. Cabiness v. Brotv7i, A, R; 41. 

7. Omission of similiter in pleading-— the objection clearly not available 
after verdict, if at all. 

Riphj/ V, Coolidge Sf Bright , A. R. 11. 

8. On a promissory note urider statute 1811, it is not necessary to aver or 
prove a consideration. AUen v, Dickson, A. R. 119. 

9. Omission of profert can be taken advantage of, by special demurrer 
only. Briggs 5; McClure v. Cheenlee, A. R. 123. ) 

Dinsmore v. Austill, A, R. 89. | 

10. Declaration that a note was made at Fayetteville, viz : At Maxlison 
county, it will be intended that Fayetteville is in this State, and interest 
given accordingly. Gamer v. Tiffany 4r Wyman, A. R, 167. 

II. Writ in the name of two partners, declaratiau by owe as survivor, is 
sufficient shevnng of the death of the other. 

Baldwin v. Stebbins, A. R. 180. 

12. Matter of defeazance need not be ailed ged in the declaration on a 
a bond. Booth Sf Bell v. Comeggs Sf Perhouse, A. R. 200. 
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13. In assumpsit, if written contract declared upon shows defendant's lia- 
bility the "super se assumpsit" is unnecessary. 

Kelly V. Owen, A. R. 252. 

14. Several promissory notes may be included in the same count. 

Dade v. Bishop, A. R. 263. 

15. When the note sets out the character in which the plaintiff is to re- 
ceive the money, but the declaration does not, variance not material. 

Borne, adm'r. v. Foster, A. R. 264. 

16. In an action against one of several joint obligors, sufficient to assign 
breach as to him only. Mayfield v. Allen, A. R. 274. 

17. Averment of presentment at a bank and demand of payment of the 
cashier on a certain date when the note became due, is, especially after ver- 
dict, sufficient allegation that makers did not pay before action brought. 

Crenshaw y,'McKen7tan, A* R. 295. 

18. Action of assumpsit on breach of warranty, the scienter need not be 
averred. Wren i^ Glover v, Wardlaw, A. R, S63, 

19. Count on indorsement insufficient, verdict and judgment sustained on 
the common money counts. Brahan Sf Parsons v. ^n>rver^ A. R. 370. 

20. In assumpsit against indorser of a bond " that the defendant did not 
pay aci^ording to the tenor and effect of the writing," is sufficient assignment 
of breach. Braha7i v* Dehrd, 1 S. 14. 

21. When damages were claimed in the writ but the amount not stated in 
the declaration, the defect being amendable will be considered as amended, 
and judgment for the damages sustained. Boddie v. Ely, 3 S. 182. 

22. In declaring on a contract, it must be set out literally, or described 
accordin£^ to its legal effect. In the latter mode a substantial variance with 
the proof is fatal. Davis Sf Co. v. Campbell, 3 S. 319. 

23. When demand had been made at the late residence of the maker of 
of a bond, by indorsee, a day or two after he had left it — ^held sufficient to 
aver that the indorsement was duly presented to the maker thereof, in an ac- 
tion against indorser. Taylor v. Branch, 1 S. & P. 249. 

24. Where an error is committed in an agreement, and the declaration in 
an action follows the agreement, evidence will not be received so as to cure 
the defect; but the mistake may have been amended by an averment in the 
declaration. Thompson v. G^ay, 2 S. & P. 60. 

25. When an action is brought by an administrator on a decree in another 
S&te in favor of three — held to be sufficient when the declaration stated that 
two of his co-administrators had been removed. 

Green v. Fole?j, 2 S. & P. 441. 

26. Held not essential in such a suit to aver that the plaintiff's intestate 
had at the time of his death no known place of residence in this State, and 
that no letters of administration in this State had been sued out. 

Ibid. 

27. Prayer of oyer on a bond, sued upon an omission to crave oyer of 
condition, when the evident intention of the defendant is to reach the condi- 
tion, is a mere formal defect, and amendable at any other stage of the pro- 
ceedings. Trustees of University of Ala. v. WiTiston, 5 S. & P. 17. 

28. In transitory actions the court of any county where the defendant is 
liable to be sued, has jurisdidiction without the aid of a fictitious venire* 

Evans V. Irwin ^T Dunlap, 1 P. 390. 

29. When a declaration states a recovery against defendant to have been 
by a "decree of the honorable of the orphan's court" of a certain cottnty, it 
is sufficient description as to the style of the court doing orphan's business, 
and the certificate of the clerk of the county court of the proper couiity, 
that the proceedings as certified, constituted a true transcript of the settle- 
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meat, &c. " as it is of record on the minutes B — of the orphan's court In 
my office/* is also sufficiently descriptive of the court. 

Moseley v. White, 1 P. 410. 

30. When there is a clear and substantial cause of action set forth in a de- 
claration, although it contains irrelevant and superfluous matter or duplicity, 
yet the defendant shall be bound to answer it. 

Evans v. Watrous, 2 P. 205. 

31. Omission to make profert of a bond cannot be reached, since special 
demurrers have been abolished, and the rule of the court adopted allows 
defendant to crave oyer, whether profert be made or not. 

Botts etal. v. Bridges, judge, 4 P. 274. 

32. It is not necessary that a declaration should be entitled of any par- 
ticular term, or whether it had a caption, or what that caption be, so that it 
disclose? a good cause of action. ' Evans v." Bridges, 4 P. 348. 

33. That a declaration is entitled of a' term subsequent to that which 
judgment is rendered is no error; .provided, it appears that' the declaration 
was in the court before judgnjent. " • , Ibid. 

34. Judgment by default, without a declaration is error, but if .the only 
objection shewn by the recofrd is the want' of a declaration, the cause will 
be remanded, that the plaintiff may obtain leave to perfect the pleadings, 
and a trial be had upon the merits. * Berfson v. Camphell, 6 P. 455. 

35. After the pleading to the issu^, it is too late to raise an objection, that* 
certain counts were not properly inserted in the declaration. 

Madden v. Blyl^, 7 P. 258. * 



II, Fleas in General, 

36. When animmatenal plea is offered, and the plaintiff takes issue there- 
on, and the plea is sustained by the evidence, a court is bound regardless of 
the immateriality of the facts pleaded, to insruct the jury to find for defend- 
ant. Hazzard v. Purdom, 3 P. 43. 

37. When a plea forms an issue, but concludes by a verification instead 
of to the county and a replication to the country, this irregularity will be dis- 
regarded. McBroom et al. v. Governor use ifc, 4 P. 90, 

38. Pleas filed in short, must contain the substance, as the form ordy is 
waived, by this mode of pleading; and in debt against a co-obligor of the 
bond, in short by ccmsent, a plea that holder was requested to sue the prin- 
cipaHn time, should state that the debt was'lost by the failure, and, that the 
notice was in writing. Gayle v. Randle, 4 P. 232. 



III. Plea of Nan est Factum, 

39. In an action against three as partners, the joint and several plea of 
non est factum, is sufficiently verified by the affidavit of one. 

Gamer, Boyles ^ Bake9- v. J, ^ W, Simpson, A. R, 67. 

40. A plea of 7Wfi est factum admissible on affida%'it, stating special facts, 
from which the plea is to be inferred. 

Adm. of Tindal v. Bright ^ A. R. 103. 

41. Defendant may plead non est factum, and a special plea that the name 
and seal of one of the obligors had been cancelled without his consent. 

Ibid, 



PLEADINa. 209 

42. It is not necessary that a replication by plaintiff, of iwn est factum 
should be verified by affidavit, Pa/rks Sf Burke v. Greenifig, A. R, 178. 

43. A defendant, when sued on a bond or note, is not compelled to plead 
nonestjactum generally, verified by an absolute affidavit; but he may 
elect to set forth in a special plea, the particular facts and circumstances 
which amount to a denial of the legal effect or validity of the bond or a denial 
of the authority of the agent who made it, 

Martin, adm, v. Dmtches, i S. 479. 

44. Administrators, as well as othprs, when they plead non est factum to a 
bond of their intestate, must verify the plea by an affidavit to the best of 
their knowledge and beKef. - Ibid, 

45. A demurrer to a plea, peaches the wa<nit of an affidavit of its truth, 
when such affidavit is necessary. v Ihid, 

46. Plea by two defendants, Verified by the oath of one, is a sufficient 
compliance with the statute requiring a denial of the execution of any writing 
to be by plea supported by affidavit. ^ B. ^ JF. Brown Y.Jones, 3 r. 420. 



IV. Plea iit A^aieffieni, 

.47. Plea' in abatement, entitled of same term witli declaration, verified by 
affidavit subsequent to the term; the plea being filed before default claimed, 
15 in time. * - Ellis 'v, Hickm^an, A. It. 394, 

48. Plea in abaten^ent, action brought before debt due, verified by indors- 
rofent of writ. Collier v. Ornwf&ri, A. R. 100. 

^ 49. It is a good plea, that the sheriff who -executes a process is the plain* 
tiff in interest, ' * Mitchell v» Allen. 2 S. & P. 247. 

50. Several pleas may be pleaded to the same action under the statute. 

Ihid, 

51. A plea commencing in abatement and concluding in bar, is defective 
and bad on demurrer. Rogers ^C «<?» '^* SmUey ^ Griffin, 2 P. 249, 

52. When issue ista ken on ?l defective plea, the defect will not be enquired 
into. ' State v. Ligon, 7 P. 167—3 P. 43. 

53. Demurrer to plea admits the plea to be filed, and can only contest its 
legal sufficiency — and, semble does not reach the indorsement required by 
twelfth rule of practice. Though an objection it seems might be well taken 
to the plea if it affirmatively appears that it was not filed within the time 
prescribed by statute. Powers v. Bryant, adm, 7 P. 9. 

54. Ple^ that the action was brought before debt Was due— sufficiently 
verified by the indorsement of writ. 

D, SfX CoUier, v. Crawford, A. R. 100. 

55. When plea was filed at the same term with declaration, sufficiently 
verified by affidavit subsequent to the term, being filed before default claimed, 
it is in time. Ellis v. Hickman, A, R. 394* 

56. Plea alledging that the obligation saed on was given in consideration 
of services not yet performed, but whicji shows that they were in the pro- 
gress of performance, — ^if not verified, is demurable. 

• Coulter V. Belt, 2 S. & P. 358. 

57. Whenever the fact of the plea does not appear on the record, such 
plea must be verified by affidavit. Ibid, 

58. "Sworn to and subscribed in open court," signed to a plea by a party 
pleading and attested by the clerk, is sufficieptly verified without a more for- 
mal affidavit; nor is it necessary it should be signed by counsel. 

State V. Middleton, 5 P. 484. ) 
Powers V. Bryant) adm, 7 P. 9. J 

27 
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59. Demurrer to a plea sustained and defendant answers over — ^the judg- 
ment on the plea will not be revised in the appellate court.. 

Parks Sf Burke v. Greening, A. R. 178. 

60. Plea struck out as frivolous — -judgment should be to answer over im- 
mediately, and not final. Gibson v. Lai£ghlin, A. R. 182. 

61. A suit "v^tII not abate by the death of plaintiff, if administrator makes 
himself a party — ^though it be without an order of the court. 

Jtmes v. Acre adm. A. R. 6. > 
Kennedy/ v. Pickering, A. R. 137. ) 

62. T and W declare as partners, trading under the name and firm of T 
W & Co. If there are more than two partners, it can be shewn by plea. 

Garner v. Tiffney, Wyman SfCo.A, R. 167. 

63. In assumpsit against common carriers, the rule of law requires all 
the parties to be joined; — ^bul the non-joinder can only be taken advantage 
of by plea. Janes et al, v. Pitcher, 3 S. ^ P. 135. 

64. A substantial misnomer of either the christian or surname is good 
matter of plea. Lynxes, v. State, 5 P. 236. 

65. That the initial only of the first nanje pf a defendant is set oiSt in the 
declaration, and not his name in full, may be made available by pl^a setting 
out his true name. Cantly v. Moody, 7 P. 4*43. 

66. Plea and demurrer thereto— and afterwards issue joined on " not 
guilty" — ^the demurrer is waived, and the same matter cannot be. insisted on 
in arrest of judgment. Davis v. Dickson, 2 S. 370. 

67. Pleading to the merits after plea in abatement overruled, waives the 
right to I'evise the decision on it. 

Wade v. Kelly Sf Hutchinson, 2 S. 443. 



V. Plea in Bar; Accord and Satisfaction, and the General Issue, 

* 

68. Under the general issue In assumpsit, evidence of set-off not admis- 
sible without notice. * Judson v. Eslava, A. R. 2. 

69. In assumpsit on unliquidated demand, the plea of payment does not 
admit the amount of demand nor dispense with any proof thereof. 

Hahey v. Caller, A. R. 63. 

70. The plea of gambling consideration, need not state at what kind of 
gaming the money was lost. Jordon v. Locke, A. R. 254. 

71. Demurrer to replication to plea in bar overruled, the judgment is final 
unless the defendant obtains leave to plead further. 

Greening es^r. v. Brown, A. R. 353. 

72. Plea of payment, concluding to the country — good aftet verdict. 

Kemtedy v. Pickens, A. R. 137. ) 
Malone v. Donally, A. R. 12, j 

73. Plea, intended to be in due time, if time of filing noted. 

Malone v. Steed, A. R. 360. 

74. A plea autefois acquit that the matter in controversy has been deter- 
mined by the judgment of a justice of the peace is Bot good unless it show 
conclusively that the trial before the justice, was on its merits. 

Pace V. Dossey, 1 S. 20. ) 
Burgess if Davis v. Sugg, 2 S. & P. 341. J 

75. A plea that states matter going to the gist of the action, though not 
formally and specifically stated cannot be stricken out, 

Morgan v. Rhode, 1 S, 70. 
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76. In plea of payment — ^blank left for the name of the person to whom 
paid — ^the plaintiff takes issue, the defect is waived. 

Biohardson v; Fainsworthy 1 S. 55. 

77. Special matters of defence, either of the person or the subject mat- 
ter must be pleaded specially. Hunt 3f Ccmdry v. Mayfiddy 2 S. 125. 

78. Profert of the authority of an attorney being made in the declaration 
the defendant, by pleading the general issue, waives the right to inquire into 
it, if such right aid previously exist. 

Lticas V. Bank ofGeorgiay 2 S. 147. 

79. Under the general issue for taking goods from the plaintiff's posses- 
sion, defendant cannot go into evidence to show that the sale under which 
the plaintiff holds, is fraudulent. Harrison v. Davis, 2 S. 350. 

80. Under the general issue, a payment of property, as well as money, 
may be given in evidence. Mun7i v. Pope, 2 S, 498. 

81. Under the general issue in assumpsit, a payment may be given in evi- 
dence to reduce the damages although after suit brought. 

McMillan v. Wallace, 3 S. 185. 

82. Under the statute of this State authorizing defendant to file as many 
pleas as may be essential to his defence, it is no objection to a special plea, 
that the facts of such plea would be available under the general issue. 

Dunham v. Redgd, 2 S.^fc P,. 402. 

83. Such a plea held not to be forbidden by the rule of practice, which 
prohibits the defendant from filing pleas that amount to the general issue. 

Ibid. 

84. A plea which begins in bar, though it may contain matter in abate- 
ment and conclude properly, will be considered a plea in bar, and tinal 
judgment be given on it in favor of plaintiff, when the plea should have 
been in abatement. Casey v. Cleveland et aL 7 P. 445. 

85. An agreement to receive specific articles in payment of a note, is 
good in bar, and a readiness to deliver them need not be averred. 

Gairard v. ZacTiariah, 1 S. 272. 

86. It is a good plea in bar, that plaintiff pending suit accepted a writing 
as an accord and satisfaction from a third person, with a condition to dismiss 
the suit. Webster ^ Smith v, Wyser et al. 1 S. 184. 

87. Accord and satisfaction is a good plea to debt on record from another 
State. Hardvnck v. King, 1 S. 312. 

88. A mere acknowledgment of satisfaction will not sustain the plea 

there must be something valuable given. Logan y, Austin, 1 S, 476; 

89. A plea of accord and satisfaction to assumpsit on promissory note, 
averring ^^that plaintiff received in full satisfaction and discharge of the 
cause of action sued on, a note or toriting obligatory payable by said plaintiff 
to a third person or bearer; staging its amount, under a videlicit — ^held to be 
good. Dunham v. Redgel, 2 S. & P. 402. 



VI, Plea Puis Ddrrien Continuance, 

90. A plea puis darrien continuance, is a waiver of all former pleas, and 
when three pleas were filed, the latter of which was one pms darrien continu- 
afice — ^held, that the plaintiff was not bound to answer either, and that he pro- 
perly demurred to the whole. Tate guar, v. Gilbert, 2 P. 386. 

91. If a plea^u darrien condnuAmce, contains no legal matter of defence 
to the action on which issue need be taken by plaintiff, and no issue is taken 
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by the replication, and the repUcation is demurred to for want of issue joined. 
Judgment will be rendered for plaintiff and demurrer overruled, because it 
opens all the pleadings to examination, and because the plea tenders no legal 
defence. haac* pro ami v. Boyd^ 5 P. 388, . 



VII. Replication, Rejoinder ^ and subsequent Pleadings to Issue, 

92. It is not necessary that a replication by Plaintiff of non est factum 
should be verified by affidavit. 

Tarks hf Burke v. Greemngy A. R. 178. 

93. When a plaintiff replies that a set-off is void, as having been given for 
a gambling consideration, he must do so especially. 

Baldwin v. Brogden, 2 S. 9. 

94. Plea that the note "was founded on a usurious consideration," — ^re- 
plication " that it was not usuriously agreed that more than legal interest 
should be received" — ^bad, Wright v. WitUer, 2 S. 453. 

95. A replication neither denying, avoiding, or admitting the averments 
of the plea to which it refers, is bad. 

Mason v. Craig, et al. 3 S. & P. 389. 

96. That a cause is submitted to jury and a verdict rendered for plaintiff 
on pleas of defendant, without a replication to such plea, is error, 

Wheelock v. Fitch, 3 P. 2S7, 2 S. 433, A. R. 137. 

97. The introduction into a replication of a protestation against the truth 
of a plea, cannot have the effect to render it necessary for the defendant to 
prove that which the replication confesses and avers. 

Dockery v. Day, 7 P. 518. 



VIII. Demurrer, and Demurrer to Evidence. 

98. Omission to aver that defendant is in custody — ^bad on special demurrer, 

Sossaman v. Garnlle, A. R. 41. 

99. A paity cannot plead and demur at the same time upon the same count, 
for this would be duplicity, and the demurrer might be disregarded. 

♦ Gayle v. Smith, A. R. 83. 

100. A demurrer, though not sustainable, must be disposed of before judg- 
ment by default. Flounwy v. Childress 4r Hickman, A. R. 93. 

101. Omission of profert can be taken advantage of by special demurrer 
only. Briggs SfMcClure v. Greenlee, A. R. 123. ) 

Dinsmore v. Austill, A. R. 89. ) 

102. On demurrer to plea, the appellate court will look back to the plain- 
tiff's right of action as set out in the record. 

Bender v. Graham, A. R. 269. 

103. Demurrer to replication to plea in bar overruled, the judgment is 
final unless defendant obtains leave to plead further, 

Fx^r, Greening v. Brov^n, A. R. 253. 

104. Plea and demurrer to same count, demurrer held as a nullity. 

Taylor v. Rhea, A. R. 414. 

105. Judgment as on demurrer, when record shows no demurrer, is error. 

Olds v. Sargeant, 1 S. 37. 
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106. A demurrer to a plea reaches the .want of aa affidavit of its truth, 
when such affidavit is necessary. I6id. 

107. On a general demurrer to declaration containing two counts, if one is 
good, the demurrer will be overruled. 

* Pcttigrew v. Pettigrew^ 1 S. 5S0. 

108. An omission to state term of the court is not bad on general demur- 
rer. Spann v. Boyd, 2 S. 480. 

109. When there are good and bad counts, and a general demurrer to the 
whole, judgment must be given for plaintiff. IMd. 

110. Demurrer overruled or wididrawn and issue joined to the counts, 
the case stands as if no demurrer had been filed, • 

Acre v. Ross, adm. 3 S. 288. 

111. A demurrer cannot reach the order of pleading, and when a plea in 
bar and in abatement are pleaded together, the proper rule is to move to 
strike out the latter, or treat it as a nullity; a replication would be an ad- 
mission that it was regularly filed. 

Cleveland et al. ex^r, v. CTiaTidler, 3 S, 489. 

112. When a party after being overruled on demurrer, pleads over, he 
cannot if the declaration sets forth a cause of action, afterwards alledge er- 
ror in the judgment on such demurrer.* 

Herbert Sf Ryle v. Nashville Bank, 1 S. & P. 286. 

113. A plea to an action on a note payable in specific articles, that defen- 
dant was prepared On the maturity of note to deliver part of the articles, is 
bad on demurrer; but where plaintiff takes issue on such plea, and its aver- 
ment is proved, the issue should be found in favor of defendant. 

Cowan V. Harper, 2 S. & P. 236. 

114. But where a special plea averred the omission of due diligence, and 
the fact that the maker of the note sued upon was possessed of property 
liable to attachment, and was only temporarily absent from the county of 
his residence on business, it was held that such plea was demurrable. 

Cavanavgh v. Tatum, 4 S. & P. 204. 

1 15. Mere defects in the declaration will be considered as cured by plea 
to the merits either before or after demurrer, but when the declaration con- 
tains no substantial cause of action, its insufficiency will not be cured by plea 
to the merits, and may be taken advantage of either on a second demurrer 
by motion in arrest of judgment or in error. 

Cummings v. Gray, 4 S. & P. 397. 

116. Whether improper assignment of breaches in the condition of a bond 
would be fatal on general demurrer. 

Wade V. KiUough, 5 S. & P. 450. 

117. Ota demurrer to plea, the court will first look to the declaration and 
give judgment on its sufficiency before noticing the defects of the plea. 

Sommen^Ule v. Merrill, 1 P. 107. 

118. A plea being double, provided it contains any one substantial defence, 
is not a defect in substance, but is a redundency which will not be vitiated 
under our statute of jeofails. Callison et al, v. Le?nons, 2 P. 145. 

119. Objection to the time of filing plea is waived by demurrer thereto. 

Ibid. 

120. As a general rule, a demurrer opens the whole pleadings in a cause 
to the consideration of the court,, and will be extended to the first substantial 



* By statute, passed January 1835, it is enacted, that when a demtirrer is overruled and 
the party pleads over, he shall not be considered as waiving any matter embraced by it. — 
[ Vide Aikin't D. ^ded.p.eiS. 
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defect existing therein, but this i^ always upon the supposition that the plead- 
ings have been filed in due time and in perfect order. 

Rogers if Sons v. Snedi/ Sf Griffin^ 2 P. 249. 

121. And when a plea in abatement filed after several terms, and after a 
demurrer has been considered, and the geneFal issue pleaded, the court re- 
fuses to extend a demurrer to the plea back to a supposed defect in the de- 
claration. Ibid. 

122. That matter is pleaded specially which may be available under the 
general issue, is not cause of demurrer. Brawn v. Jmies, 3 P. 420. 

123. Upon a generel demurrer to declaration containing one good count 
and others defecti\ie, the plaintiff is entitled to judgment unless there be a 
misjoinder of actions. Chanibera v. HoUatvay, 4 P. 17. 

124. This rule prevails also in error. 

Chamherlin v. DarringUm, 4 P. 515. 

125. The principle which gives the right of demurrer to each count, au- 
thorizes a demurrer to each assignment of a breach. 

Bates et al, v. Bridges ^ Judge^ 4 P. 27^ 

126. Omission to make profert of a bond cannot be reached since special 
demurrer has been abolished, and the rule of the court adopted, allowing 
defendant to crave oyer, whether proferl be made or not. ^ ^ ^ 

/p I i t- - .vL Bmms v. Bridges, 4 P.-S^Sr- 

127. The statute which declares that all demurrers shall have the effect 
of general demurrers, -was not intended to apply to demurrers to dilatory 
pleas. * Casey v. Cleveland et al, 7 P. 445. 

128. It is now well settled that a court will not compel a joinder to de- 
tfnurrer in evidence, unless the demurrant will admit on the record the truth 
of all the facts offered in evidence, and also every conclusion which the facts 
fairly conduce to prove. Young v. Foster , 7 P. 420. 

129. In case of a demurrer to evidence, it seems to be the most correct 
practice, on account of its despatch, to direct the jury to assess the damages 
at the time the demurrer is taken — to be imposed, in the event the demurrer 
is overruled; a new jury may, however, be empannelled to assess the dama- 
ges, and either mode is legal. , Ibid, 

130. All testimony in trials at common law, must be delivered orally in 
presence of the jury, who are to try a cause, or assess damages, except when 
the statute provides for the admissibility of depositions : therefore the evi- 
dence spread on the record, in a case in which a demurrer is offered to evi- 
dence, cannot be allowed to go to a second jury empannelled to assess dama- 
ges, after the demurrer to evidence is overruled. Ibid. 

131. On demurrer to evidence, the court must take as true, against the 
party demurring, not only all the facts plainly proved, but all inferences which 
may be legitimately drawn from them. The evidence, however, is to be 
governed by the same rules as in other cases, as to the inference of wit- 
nesses. CarringUm v. Caller, 2 S. 175. 

132. When defendant demurs to plaintiff's evidence, the court may in its 
discretion compel the plaintiff to join therein. 

Brandon v. HuntsvUle Bank, 1 S. 320. 

133. Whether it be discretionary in the court to compel a party to join 
in demurrer — querel But, in demurrer to evidence, the party must admit 
the facts and conclusions which may be reasonably inferred therefrom, 
otherwise the other party is not bound to join in demurrer. 

Bavyyer v. FiXU, 2, P. 9. 

134. When the truth of evidence adduced to support an issue, is admit- 
ted by a defendant, but its legal effect is denied, such defendant has a right to 
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demur to the evidence, and the plaintiff in such case would be compelled 
either to join in the demurrer, or to waive the testimony. 

Alexander v. FitzjxUrick, 4 P. 405. 
135. For the refusal of an inferior court to compel a party to join in de- 
murrer or waive the testimony, error will lie; though it seems that a party 
would not be permitted to complain in error of the rejection of a demurrer, 
when the record shewed it to be frivolous. Ibid, 



IX. Pleadings in Particular Actions, 

136. Declaration in trespass vi et armis, for maliciously searching plain- 
tiff's house, plaintiff may aver and prove an injury to his reputation. 

Anonymotia, A. R. 52. 

137. Writ in debt on note, with interest from date, should claim the prin- 
cipal sum due, and the interest must be covered under the damages. • 

Butler V. Limerick, A. R. 115. 

138. In trespass, declaration on the first count is under a "whereas," the 
second count contains a positive averment, judgment will not be arrested. 

Gordon v. Hood, A. R. 122. 

139. In debt against one of several obligors, it is not necessary to aver that 
the others failed to pay. * Clay v. Drake, A. R. 164. 

140. Action qui tarn against pedlar for selling goods without license, de- 
claration must aver that he was a pedlar, and such as is required to have li- 
cense, and that he sold goods without. 

Prigmore v. Thompson, A. R. 420. 

141. Declaration under statuto^of fraud, need not aver the promise to be 
in writing: the distinction is when the liability is one at common law, and 
when created by the statute. Browfi v. Adams, 1 S. 51. 

142. In debt, pleadings must be consistent, and show a certain sum due 
with sufficient precision and certainty to enable the court to render judgment 
on demurrer. McKenzie Sf Bewnock v. Conner, 1 S. 162. 

143. In declaring on an administrator's bond or other official bond given 
to the judge of the county court, the condition must be set out and the 
breaches assigned; and the common law mode of declaring on the penalty 
of the bond is not applicable to such cases.' Fuqua v. Stofie, 1 S. 435. 

144. In slander there need be no colloquium where the words are une- 
quivocal, and point with certainty to the person. 

Tkinman v. Matthews, 1 S. 384. 

145. In declaration on covenant to pay money on a certain day for the 
hire of negroes who are admitted by the instrument to have been hired till 
that time, it is necessary to aver that the defendant did have the use of the 
negroes. Bassetts ex'r, v. Jordan, 1 S. 352. 

146. Covenant with the condition if the action accrues on an event ex- 
clusively or mainly within the knowledge of the plaintiff, he must aver and 
prove notice. But if defendant has an opportunity of knowing the fact, no 
notice of the performance of the condition is necessary. 

Hufy, Camphdl, 1 S. 543. 

147. In case for deceit, any allegation which necessarily supplies a know- 
ledge of the unsoundness, &c. is a sufficient averment of the scienter, 

PryoTY. McNairy, 1 S. 150. 

148. In trespass vi et armis a plea of justification under process, mustspe- 
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cify the process particularly, and state every fact necessary to show the jus- 
tification, and a varience would exclude the evidence of the process. 

Harrisoft v. Davis, 2 S. 350. 

149. In debt on bond, it is sufficient if the breaches are assigned in the 
replication, and it is not error that the declaration is on the penalty. 

Davis V. Dickson, 2 S. 370. 

150. A bastardy bond is not within the statute of 1824, which requires 
breaches to be assigned. Lake 8f Bannon v. the Govem&f\ 2 S. 395. 

151. A constable levied nine executions on a negro, and took nine bonds 
payable to plaintiff for delivery of the properly. The bonds being forfeited, 
the plaintiff brought an action of debt, and declared in one count on the nine 
bonds ; on demurrer the proceedings held to be proper. 

Sugg V. Burgess, 2 S. 509, 

152. Declaration on a -lost note sufficient, if it avers its execution, its con- 
tents and its loss, and that it is still due the plaintifi^ it need not aver that it 
was not indorsed when lost, nor whether lost before or after due. t 

Chaiidron v. Hunt ^r Norris, 3 'S, 31. 

153. Under the act of 1811 against marking hogs, on appeal from justice 
of the peace, the declaration havipg omitted to aver that the hog was marked 
in the mark of the defendant, the omission is fatal and not cured by a refer- 
ence to the warrant. Though a declaration is not necessary in this, the de- 
mand not exceeding $20 — having filed one it was necessary to be governed 
by the rules of pleading: this being a penal action where much strictness is 
required. Reagh v. Spann, 3 S. 100. 

154. In debt on note, though the interest be demanded in the declaration 
from the date, yet it being not demanded as part of the debt itself, the decla- 
ration is sufficient. Boddie v. Ely, 3 S. 182. 

155. Declaration, founded on instrument for the payment of a sum certain, 
"together with costs of suit and interest,"* the amount of which is not speci- 
fied in the instrument nor averred in the declaration, will authorize a reco- 
very of the sum certain and interest thereon. 

Bryant v. Simpson, sur, 3 S* 339. 

156. Declaration on note promising to pay a certain sum of money for 
staves, subject to a deduction for any number not procured, at two dollars ' 
per thousand, it is essential to aver in the declaration the number of staves 
actually procured. Martin &f Hill v. Wbodall, 1 S. & P. 244. 

157. Declaration containing a count on false warranty of a slave, may be 
joined with a co^nt in trover, as they are both in tort. 

Caldwell V. Wallace, 4 S. & P. 283. 

158. It seems that the statute authorizing the assignment of many breaches 
in actions on bonds, is to be construed as permitting only as many breaches to 
be assigned as there aj-e distinct stipulations, or things to be done, and that 
under it more than one breach cannot be assigned to each stipulation. 

Wade V. Kilhugh, 5 S. & P. 450. 

159. Plea in an action on bond to execute titles at a particular day, aver- 
ring that titles were made, but not shewing at what time, whether before the 
commencement of the action:— would be considered defective — semble, 

Ihid, 

160. But such plea, if faulty, will be excused by defective assignment of 
breaches. Ibid. 

161. Plea to an action upon a title bond, averred an execution of the titles 
by the defendant and a stranger — ^held, not objectionable because of the in- 
troduction of the name of the latter. Ibid. 

162. When the signature of a promissory note is illegible, and where no 
description of the signature is attempted in tiie declaration, and where the 
deienaant does not interpose the statute plea, there is no such variance as 
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will exclude the note from evidence, so as to operate to defeat the action; 
such a case does not differ from one where tihe signature is evidenced by a 
mark. Dew et al, v. GameXy 1 P. 543. 

• 

See Abatement — Atn^ndments and JeofaiU-^JEvidence — Judgment — Parties 

to Actions — Teffider — Set-off. 
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I. PROGE£DIN6S UP TO TJIE TIME OP TRIAL, WRIT, DECLARATION, PLEAS, 

^SUE, &:c. 

* • 

II. PROOfiEDINGS ON THE TRIAL, AND SUBSEQUENT THERETO, JUDGMENT, VER- 

DICT, EXECUTION, &C. 

III. PRACTICE IN SUPREME COURT; ASSIGNMENT OF ERROR; BILL OF EXCEP- 

TIONS; TRANSCRIPT, &C. " « . 



I. Proceedings v^ to the time 6f Trialy Writ, Declaration, Pleads, Issue, 8fc. 

1. Omission of attorney's signature to the declaration, supplied by refer- 
ence to the body of the declaration or writ. 

Phillips V. M(do7ie, A. R. 110. 

2. The words payment and setoff do. not amount to a plea, and plaintiff 
may treat them as a nullity. Kdleyi v, Owen, A. R. 252, 

3. The omission of similiter is not error. 

Wilson v. Oliver, 1 S. 46. 

4. Plea in abatement by defendant, and demurrer thereto, and to the 
. same count plea of not guilty and issue— after verdict plea in abatement is 

to be considered as a nullity. Robertson v. Lee Sf wife, 1 S. 141. 

■ 5. When the defendant pleads to an amended declaration, he thereby ac- 
quiesces in the order of amendment, and waives all rfght to revise the deci- 
sion of the court on the original declaration or on his plea thereto. • 

Caldwell 4r Bennett v. May, 1 S. 425. 
' 6. Filing the general issue, is a waiver of ^ea in abatement. 

Draughan v. Tomhecbee Bank, 1 S. 66. 

7. To a writ of certiorari, the justice returned the warrant &c. and a 
statement certifying that he had rendered judgment but not setting out a 
copy of the judgment, it was held that going to trial on the merits waived 
all irregularity in the justice's return. 

McGrew v. Admns \ Elliot, 2 S. 502. 

8. On an appeal, when issue was joined to the country though the.sum in 
controversy be under $20, the judgment will not be reversed, because the 
issue was tried by a jury. Ibid. 

9. The court may, in its discretion, if a plea is manifestly bad, strike it 
out or put the party to his demurrer ; but, unless obviously insufficient, the 
proper mode is to demur. Johiison, adm, v. Wren, 3 S. 172. 

10. Motion to strike out a plea, is addressed to the discretion of the court, 
and the refusal is not revisable on error. 

Johnson adm. v. Wren, 3 S. 172. 

28 
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11. Payment may be given in evidence under the general issue, to te- 
duce the damages, although made after suit brought. 

McMillan v. WaUace, 3 S. 186. 

12. After appearance and plea to the declaration, no objection can be taken 
to any defect in the writ. Hammer v. EddinSf 3 S. 192. 

13. To a plea, plaintiff replied and issue was joined: and at the trial, and 
while the issue was before a jury, but before their retirement, the court al- 
lowed the plaintiff to withdraw his replication and to demur to the plea — 
this was in the discretion of $he court. Brown v. Ma^ssey, 3 S. 226. 

14. Defendant entitled to judgment of 7wn pros, when plaintiff fails to 
declare within three days, unless good cause be shewn. 

McChary v. Boyd^ 3 S. 279. 

15. When parties proceed to trial without a replication to a special plea 
in bar, and the matter of the replication is available under the general issue, 
the informality is presumed to have been waived. 

Bmd V. HUU ^FcK/, 3 S. 283, 2)88, 444. 

16. The act of 1819, does not divest the courts of a general superintend- 
ing control over the pleadings and proceedings of suitors therein; they may 
set aside office judgments, whether of default or non-suit, upon good cause 
shewn at the succeeding term, even after such judgments have been per- 
fected. * Acre v. Ross, adm, 3 S. 288. 5 

Wilson V. Torbert, 3 S. 296. ), 

17. When in an action a special plea in bar is alone pleaded, to which 
a demurrer is overruled in the court below, and on wtit of error the judg- 
ment on demurrer, is reversed, and the • plea holden radically bad ; thb 
court will render the proper judgment. 

McCauseland v. Drake, 3 S 345. 

18. When defendant demurs and pleads, to the same part of the declara- 
tion, and the issues of fact are tried, he is presumed to have waived his de- 
murrer. Morrison, adm, v. Morrison^ 3 S. 444. 

19. Upon overruling demurrer to a plea, and giving leave to the plaintiff 
to reply — ^it is not necessary to withdraw demurrer as the replication is a vir- 
tual withdrawal. Craig v. Blair, 3 S. 448. 

20. A refiisal to permit an amendment of a plea after the overruling of a 
demurrer, will not be revised in the supreme court, unless it is shewn in the 
record in what the proposed amendment consisted. Ibid, 

21. Ati agreement by plaintiff to accept a plea presenting available matter, 
as a plea in abatement^ after pleas in bar are filed, is a waiver of all objec- 
tions as to matter of form. 

Cleveland et al, exWs v. Chandler, 3 S. 489. 

22. A demurrer catinot reftch the order of pleading, and where a plea in 
bar and in abatement are pleaded together, the proper rule is to move to 
strike out the latter or treat it as a nullity — a replication would be an admission 
that it was regularly filed. Ibid. 

23. When a party having been overruled on demurrer pleaded over, he 
cannot, if declaration set forth a good cause of action, afterwards alledge 
error in the judgment on such demurrer. 

Herbert v. Kyle, 1 S. & P. 286. 

24. If a motion be made to the court in such indefinite terms, as not with 
reasonable certainty point out the matter objected to, it is not error to over- 
rule it, though such matter if properly presented might have been available. 

Glover v. Whittings, 2 S. & P. 28. 

25. It is not competent for a court of law to dismiss a suit and enter up 
judgment for costs against a plaintiff upon the groiond that the case had 
been perpetually enjoined — if the plaintiff does not discontinue, it becomes 
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destroyed of Itself — and the proper practice would seem to be, to order the 
mattet spread upon the record where it would remain. 

Rogers Sf sons v. Smiley Sf Griffin, 2 S. & P. 49. 

26. When a declaration in a suit has been once passed uDon by the court 
and determined good, it will not be again received when the case is brought up 
a second time, although a declaration of similar character in a different case 
might be adjudged defective. Burgess Sf Davis v. Sugg, 2 S. & P. 341. 

§7. When an additional plea is filed by leave of the court after a demurrer 
to several previous pleas is sustained, the filing of such additional plea will 
not be considered as an abandonment of the one first filed, no entry appear- 
ing on the record to justify such supposition. 

Ready y adm'x. v. Thompson, adm. 4 S. & P. 52. 

28. That a replication and issue are filed in short, by consent, will not au- 
thorize the court to charge the jury against finding in favor of a defendant if 
they believe either of his pleas, on which issue is joined, to be true. 

Richardson v. Vaimer, 4 S. & P. 64. 

29. To authorize the striking out of a plea, on motion, it must not only 
be informal and bad, but it must wholy be irrelevant. A demurrer is the 
proper remedy. Carpenter v. Jeter, 4 S. & P. 326. 

30. All causes not tried or otherwise disposed of, during a* term, stand 
continued of course; and it is not necessary to have entered a special order 
of continuance in each. Cheer v. McGehee, 3 P. 398. 

31. When a cause was continued on an agreement to try it in a special 
mode, at a designated term, it was held error to try it in that mode at a term 
subsequent to the one agreed upon. Ihid, 

32. Entitling the declaration as of' a term subsequent to diat to which the 
writ is returnable, is not in this State a defect available in error. 

Chandler v, Halloway, 4 P. 17. 

33. Pleas filed in a case in short, by consent must be such as contain sub- 
stance— ;^5>rw only being waived by such mode of pleading. 

Gayle v. Randle, 4 P. 232. 

34. It is not sufficient merely to object to testimony introduced on a trial 
in order to render its admission available in error. Exception in such case 
should be taken to the opinion of the court, overruling the objection. 

Bank of the State v. Dade et al. 4 P. 252. 

35. A plaintiff does not lose the right to open and conclude the argument 
of a .cause, by the failure of a defendant to offer evidence. 

Warsham v. Goar, 4 P. 441. 

36. Where a plea is erased by drawing a pen over it, the court will, if 
necessary, presume that it was done by leave of tbe court. 

Broughton ei al. v. Sta^e Bank, 6 P. 48. 

37. When a defendant pleads to the action, he admits a declaration and 
if he withdraws his plea, he admits that his defence cannot be maintained; 
and no presumption of law or fact can arise in his favor, nor can he take 
advantage of want of declaration or a defective declaration. 

Wheeler et al, v. Btdlard, 6 P. 352. 

38. It is the duty of the court to reject evidence which is not material to 
the issue. But, if the court be asked to reject it for a cause to which 
the evidence is not obnoxious, the court may conclude that all other objec- 
tions to it are waived — and, it is not the duty of the court to shape or re- 
model the propositions of counsel, but to respond to them as they are made, 
and either accept or reject them. Morrison et ux. v. Wright, 7 P. 67. 

39. Decisions upon questions of practice will rarely be disturbed by the 
court. St. John v. O'Connel^ 7 P. 466. 

40. That a party has split up his suit into several actions, so as to <:edtice 
them below $20, and thus get the advantage of his own oath, must be taken 
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^Advantage of by pleading the pendency of the first suH in bar, to those sub* 
jsequendy pleaded. De Sylva v. Henry y 3 V^jpi. 

41. Wnt must be executed and returned in the name of the sheriff. 

Land v. Patterson, A, R. 14. > 
Greenlee v. Briggs ^ McClure, A. R. 123. ) 

42. Appearance may be made by entry of name of defendant's attorney 
on docket. CJain v. Stdlivan Sf Co,, A. R. 31^ 

43. Plea in abatement, verified by indorsement of writ. 

CoUiers v. Crawford, A. R. 100. 
*44. Plea in abatement stricken out as frivolous, judgment should not be 
final, but that defendant answer over immediately. 

Gibson v. Laughlin, A. R. 182. 

45. Plea in abatement before default claimed is in tUQe, and time of filing 
not to be determined by date of affidavit. 

Ellis v. Htckman, A. R. 394. 

46. So of plea in bar. MaUme v. Stud, A. R. 360. 

47. Plea and demurrer to same count, demurrer disregarded. 

Gayle v. Smith, A. R. 83. > 
Taylor v. Rh^a, A. R. 414. i 

48. Demurrer though not sustainable must be disposed of. 

Flovmoy v. Childress 8^ Hickman, A. R.93. 

49. Demurrer to plea in bar sustained— defendant not entitled to amende 
or plead over without leave granted. Ch'eemTig v. Broicn, A. R. 353. 

50. Filing the general issue is a waiver of a plea in abatement. 

Wilson V. Oliver, 1 S. 46. 

51. After the return term no exception can be taken lor the want of an 
indorsement of the cause of action on a writ. 

Tankersleyy, Richardson, 2 S. 130. 

52. A plea which states matter going to the gist of the action, though 
not formally and specifically stated, cannot be stricken out. 

Morgan v. Rhodes, 1 S. 70. 

53. A plea may be amended by leave of the court at any time before final 
trial, and after verdict and new trial granted. 

Webster 8f Smith v. Wyser, et al. 1 S. 164. 

54. Though it be a plea^w darrien conti7ituince. Ibid, 

55. A plea appearing in the record, proper in form and substance, and re- 
gularly filed, must be disposed of legally, and if judgment be taken for want 
of a plea, when such an one appears, it is error, though the record recites 
that the defendant saith nothing in bar. Thomas v. Brovm, 1 S. 412, 

56. Imposing terms on granting leave to withdraw a demurrer and to 
plead, is matter of discretion, and it is not error to grant such leave without 
costs. Morris, adm^r, v. Dortch, 1 S. 479. 

57. To an original attachment, the defendant may plead in abatement, tra- 
versing the grounds of complaint relied on for the issuance of the attach- 
ment. Brown v. Massey, 3 S. 226. 

58. Courts of law in the exercise of ligitimate and incidental powers, 
have authority to allow the set-off of one judgment against another, existing 
between the same parties in the same court. 

Scott V. Rivers, 1 S. & P. 24. 

59. A dismissal, as the term is used in modem practice, does not amount 
to a retraxit at common law, Bullock v. Perry, adrrCr. 2 S, & P. 319. 

60. The permission or refusal of leave to withdraw the general issue to 
plead in abatement, or demur, is discretionary with the court even in crimi- 
nal cases. State v WUliams, 3 S. 454. 

61. Where a party appears and pleads to a declaration filed against him 
and another, jointly, it is immaterial whether or not it appears that the writ 
was served on him. Chapman v. Arrington, 3 S. 480. 
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62. A dismissal and a non suit are not equivalent to two non suits under 
the statute. Btdlock v. Perry y ad'mr 2 S, ^ P. 319. 

63. The principle which gives the right of demurrer to each of several 
counts, authorizes also a demurrer to each of several assignments of breaches 
upon a bond. Botts et al, v. Bridges, 4 P. 274. 

64. Omission to make profert of a bond can only be reached by special 
dpmurrer. Ibid. 

65. Under the rules of practice in this State the right of a defendant to 
crave oyer subsists whether profert be made or not. Ibid, 



II. Proceedings on the Trial, and subsequent tJiereto; Judgment, Verdict, 

Execution, Sfc, 

66. In .an action of indorsee against indorser, if demand and notice be not 
proved, the court is bound if required, to non suit the plaintiff. 

Ward V. Giford, A, R. 5. 

67. It is too late after verdict to take advantage pf any want of techni- 
cality in setting out the contract, or of the want of damage in the declaration 
when the amount stated in the writ is sufficient to cover the amount of the 
verdict. Malone r, Donally, A. R. 13. ) 

Henry v. Whitlow, A. R. 16. ) 
68.' Nor can a defendant after verdict take advantage of a defect in his 
own plea. Ibid, 

69. Final judgment by default cannot be taken until s^ter the expiration 
of six days. Rather v. Owen, 1 S. 38. ) 

Ghoynn v. Weaver, 1 S. 219. ) 

70. On complaint in the county court against guardian after plea to the 
merits and verdict and judgment against him, he cannot question the jurisdic- 
tion. Ripitoe V. Hall, 1 S. 166. 

71. After verdict and judgment, on the plea of not guilty, to the whole 
complaint, defendant cannot object that matters were tried by the jury which 
should have been determined by the court. , Ibid. 

72. In rendering judgment nunc pro twic, the court cannot resortto the 
record in a distinct suit, though referred to by the clerk to supply omissions. 

Dravghan v. Tombecbee Bank, 1 S. 66. 

73. When the pleadings are taken in short by consent, no advantage can 
be taken for informality in them after verdict. Words " replication and is- 
sue," will be held to apply to all the pleas. 

Garrard v. Zachariah, 2 S. 410. 

74. In debt, the pleadings being in short, the verdict found the issue for the 
plaintiff, and found damages, only omitting to mention the debt — ^held that 
this was sufficient. Ibid. 

75. The court will not scrutinize the record in cases of appeal so closely 
as in other cases ; therefore when the declaration appeared to be as well 
against the security in the appeal as against the original debtor after verdict, 
both being in fact liable, the judgment will not be reversed for that cause. 

McGrew v. Adams 8f Elliott, 2 S. & P. 502. 

76. The judgment of non pros is an exercise of discretion not reversible. 

McCrory v. Boyd, 3 S. 279. 

77. Motions to set aside judgment during term in which they were per- 
fected are addressed to the discretion of the court. 

Wilson V. Torbert, 3 S. 296. 

78. And whether they may set aside judgment to receive a plea not to the 
merits, is also discretionary. Ibid. 
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79. Motions in court to credit an execution or enter satisfaction on judg^ 
ment must be preceded by notice to the opposite party. 

Baylm- v. McGregor SfVarlivg, 1 S. & P. 158. 

80. Held not en*or that counsel with the consent of the court, had a jury 
recalled, and an erroneous charge of the court retracted which was in fevor 
of said counsel. Smith v. Maxwell, 1 S. ^ P. 221. 

81. The time and manner of introducing and closing the evidence in a suit 
are necessarily within the judicial discretion of the presiding judge. 

Hutchins v. Childress ^ Baker, 4 S. & P. 34. 

82. Where a plea in abatement and deniurrer thereto appear on the re- 
cord, and a plea of not guilty and issue, to the same count; after verdict the 
plea in abatement and demurrer are to be considered as nullities. 

Rohei'tson v. Lea 4r Wife, 1 S. 141. 

83. It is error to take judgment by default before filing declaration. 

• M'Elroy v. Dvnght, 1 S. 149. 

84. A judge presiding at a trial cannot be challenged for interest or bias. 

Lyon V. State Bank, 1 S. 442. 

85. Under a consent made in open court, a judgment rendered by the 
judge as of the preceding term, and recorded, is sufficient to support a writ 
of error. King v. €h'ee9i et a2, 2 S.' 133. 

86. An execution cannot be quashed because more costs are charged than 
are due. The error can be corrected on motion to retax. 

AnxmymAMs, 2 S. 228. 

87. The court may lawfijlly sum up the evidence to the jury, and instruct 
them hypothetically. Brandon v, Sturws & Cunningham, 2 S. 2^5. 

88. When a cause is on trial before the jury, the whole record is before 
them, whether read on the trial or not. Collier v. the State, 2 S. 388. 

89. Where pleadings are taken in short, by, consent, after verdict, no ex- 
ception can be taken. The words "repHcatioi^* and ^^isstie,^^ will beheld to 
apply to all the pleas filed; Garrard v. Zachariah, 2 S. 410. 

90. It is for the judge to determine on the admissibility of evidence, and 
for the jury to determine if it proves the facts charged. 

Clifton v. Grayson, 2 S. 412* 

91. A court may alter or correct a judgment during the same term when 
rendered. Neil et al v. Caldwell, 3 S. 134. 

92. To a plea the plaintiff replied, and issue was joined at an after term ; 
and wh'de the issue was before the jury, but before their retirement, the court 
allowed the plaintiff to withdraw his replication, and to demur to the plea: 
held that the court might exercise such discretion. 

BrouTnY Massey, 3 S. 226. 

93. Where parties proceed to trial without a replication to a special plea 
in bar, and the matter of the replication is available under the general issue, 
tJie informality is presumed to have been waived by mutual assent, and the 
trial to have gone on to the merits. Bond v. Hills ^T Fay, 3 S. 283. 

94. In setting aside a judgment -by default any time during the term in 
which it is rendered, on good cause shewn, and permitting the defendant to 
plead the statute of limitations, there is no error. 

Wilson V, Torhert, 3 S. 296. 

95. Where the defendant demuts and pleads to the same part of the de- 
claration, and the issues of fact are tried, he is presumed to have waived his 
demurrer. Morrison adnCr v. Morrison, 3 S. 444. 

96. But the same strictness is not necsssary in cases of appeal, or certio- 
rari from justices* judgments; nor is it correct practice to drive a party to his 
demurrer, it being the duty of the court in such cases, to expunge any plea 
not presenting issuable matter, and to direct proper issues. Ibid. 
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97. If in entering a judgment, the clerk omits to insert the amount reco- 
vered, the judgment may be afterwards amended, and the amount inserted 
nunc pro tunc. WUkersofi v. Goldthwaite, 1 S. &P. 159. 

98. It is in the power of a party applying for the charge of a court, to 
have it specifically applied to every point arising on the evidence; and where 
the charge i^ asked in such general manner, as that when given it may not be 
as explicit as the testimony would authorize : it is not a ground of reversal 
that tie charge was too general. 

Hunt ^ Norris v. Toulmin, 1 S. & P. 178. 

99. Where the clerk in entering a judgment makes the entry in short, 
referring to another judgment, the entry of which is full and in proper form, 
such judgment will not be deemed perfect, so as to authorize issuance of exe- 
cution thereon. Tomhecbee Bank v. Strang's exWs, 1 S. & P. 187. 



III. Ffdctice in the Supreme Court — Assignment of Error — Bill of Excep- 
tions — Transcript, Sfc. 

100. Copy of bond inscribed in the transcript without oyer is no part of 
the record. MuUaryv, Caskaden, A. R. 21. 

101. Assignment of mere technical errors made before motion for afEr- 
mance, but not within the three first days — judgment affirmed on motion. 

McDonald v. EUiot, 1 S. 219. 

102. With the transcript of* the proceedings at law, the clerk certified a 
copy of a release of errors as written on a bill of chancery filed in the same 
court, for the purpose of obtaining an injunction; the release is part of the re- 
cord, and judgment must be affirmed. Thompson v. Ay res, IS. 171. 

, 103. Judgment by default, the transcript contains a bail bond but no 
writ. Judgment sustained. Guy v. Whiston, 1 S.'149. 

104. The record contained three pleas, which were demurred to, but no 
disposition of them appeared, there was a trial on the merits, and motion in 
arrest of judgment. Held, that the motion in arrest, was an abandonment 
of the pleas. Davis v. Diclcson 2 S. 370. 

105. There being in the record a plea and demurrer thereto undisposed 
of, the cause must be remanded; and final judgment cannot be rendered in 
the supreme court. MiUer v. Peftnington, 2 S. 399. 

106. By an agreement it was consented that the pleadings should be 
made up after trial, and a declaration appeared in the record which was in- 
sufficient. The court held, that the agreement cured all defects in the 
pleadings, and stood in lieu of the proper issue. 

McGrew v, Adams Sf Elliot, 2 S. 502. 

107. A judgment will be presumed to be in full force, though a writ of 
error be sued out, when the record shows no disposition of the writ. 

Gee, adm, v. Nichohon, 2 S. 512. 

108. It will not be adjudged as a variance between a scire Jacias and a 
record— that the record does not show the amount of costs recovered as 
averred in the scire Jacias, The allegation on the scire fa^as may be prov- 
ed at the time of triad by the fee bill. 

Sanders ^ Fenunck v. Reeves, 3 S. 109. 

109. When the court below has erred, but the record shows that on ano- 
ther ground the plaintiff is not entitled to recover, the court will not reverse 
ajudgment below, obtained by defendant. 

Johnson, adm, v. Wren, 3 S. 172. 

110. Nor can appellee claim a dismissal of the writ of error, after offer 
for writ of citation. Naylor v. Phillips, 3 S. 210. 
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nil Exceptions not certified to by the presiding judge, or noted in the 
writing at the ume of trial, cannot be considered as on the record. 

Tombecbee Bank v. Malone S^Co.lS. 269. 

112. A variance in the name of plaintiff, as stated in the appellate court, 
from that stated in the judgment warrant or summons, apparent of record by 
oyer or otherwise, is fatal on demurrer. 

Mojett Sf Singleton v. Wodridge, 3 S. 322. 

113. The appellate court will not consider the propriety of a decision of 
an inferior court, made in respect to a motion proposed by such court with- 
out any proof having been offered to sustam it. 

Dicker»&$, 4" Waine v. Toulmin, 2 S. P. 52. 

114. When a cause appears from the record to have been continued seve- 
ral terms by defendant, and the jury find a verdict as on issue joined — ^in the ' 
absence of any exceptions to the want of an issue in the court below,,the ap- 
pellate tiibunal will presume such issue to have been joined. 

CastUherry v. Pearce, 2 i^. & P. 141. 

Wh^lock V, Fitch, 3 P. 389. 

Copewood V. Taylor f 7 P. 33. 

115. If a party elect, the determination of a jury upoil an issue properly 
belonging to the court, he will not bo permitted to assign it as error. ' 

Judge Limestone County v, French, 3 S. & P. 263. 

116. A charge to the Jury must apply to am issue in oi*der to be the sybject 
of revision in this cotirt, Cantpbdl v. Ctreen, A. R. 30. 

117. The appellate having prevented the writ of error from being pro- 
perly prosecuted — ^his motion lor affirmance upon certificate will be denied, 
and the appellee allowed to dismiss his writ, so as to prosecute another. 

Mitchell V. Russell, S S. 53. 

118. Judgment on affirmemce, may be rendered on certificate in cases of 
appeal as well as of writs of error. Adams v. Adams, 3 S. 57. • 

119. It is only plaintiff who can file the record in. this court; and, if ho'^ 
omits to do so, defendant may have judgment affirmed on certificate.' 

Thacker v. Myricto, 3 S. 184. 

120. The certificate authenticating the record is sufficient for this purpose, 
but he cannot be allowed the costs of thp record. Ibid, 

121. Writ of error lies, on a motion to retax costs. 

Smith V. Donaldson, 3 S. & P. 393. 

122. This court will not encourage an omission to make out assignment 
of errors, by setting aside judgment taken for want of them. Under Very 
peculiar circumstances the rule may be relaxed. 

Waters v. Greagh, 4 S. & P, 81, * 

123. Points raised in this court relative to the testimony in a cause should 
appear to have been distinctly presented to the court below, otherwise all 
proof respecting such point, will not be presumed in the bill of exceptions; 
and the presumption will be indulged to sustain such judgment, that the evi- 
dence was in fact introduced but not spread upon the record. 

Reves ^ Mather, v. McLoshy SfHagan, 5 S. & P. 330. 

124. An allusion in a bond of record in the case, made by way of reci- 
tal, referring to the case as an appeal — the bond, bearing date subsequent to 
the term at which judgment was rendered — is insufficient to show to this 
court, that an appeal was applied for or granted. 

Hoinv. Mcllvane Sf Collier, 1 P. 285. 

125. When three terms have intervened without any shewing to the 
court of the existence "of any writ of error or appeal, and without the pro- 
secution of a certiorari to obtain the writ of error,, it is cause of dismissal. 

Ibid, 
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126. When a citation has been issued but not served upon defendant, a 
9ciref(vcias ad trnd, is the proper process to coerce an appearance. 

Lecat V. Sallee, 1 P. 287. 

127. A motion to . dismiss, for want of service of a citation, when made 
at the third term from the filing of the record, no scire Jacias having issued, 

• will be sustained, unless the plaintiff make the requisite shewing of sur- 
prise. Ibid. 

128. This court has no authority to amend the decrees or judgment of in- 
ferior courts — they being such as should have been rendered by authoriz- 
ing their immediate execution. 

Sadler et vac, et ah v. Houston Sf Crillespie, 4 P. 208. 

■ 129. Or, to consider the instructions made by an inferior court in relation 
to a deed, v^ich is not set out in the record, nor itsjprovisions stated. 

Bank &f the^ State v. McDade et al. 4 P. 252. 

« 

130., Or, to consider errors assigned oh the transcript of a record, with- 
oi^f such transcript is properly attested by the clerk. 

^ Kennedy v. Spencer, 4 P. 272. 

131. ' The court will not refuse to render a judgment on certificate, where 
the transcript has not been filed within the first t;hree ■ days of the term, 
merely on ?^ffidavit that the case is not brought' up for delay, and that the 
r clerk below is interested and has not seat up the transcript, it not appearing 
that any diligence has been used to obtain the transcript from the clerk; the 
court, however, will grant relief, when it can be shewn that tjie record could 
. not be procured, or, when it shall be produced at a subsequent day in term. 

. Arrington v. Howell, 4 P. 317. 

132. When the d^ath of a plaintiff in error is suggested, and no personal 
representative afterwards appears, the suit will be abated ; but judgment 
cannot in suph case be rendered against the sureties to the writ of error bond, 

Englishv. A7idrews, 4 P. 319. 

133. This court will not set aside a judgment ob.tained on certificate, on 

• motion to file a complete transcript of |he record and proceedings thereon — 
^'no return being made to a certiorari previously issued to complete the re- 
cord, and the transcript sought to be filed, appearing to h^ve been certified 
from the court below, upon a writ of errpr sued out to a previous term of 
this court and not prosecuted. 

Hayden ^ Everett v. Umted Stages, 4 P. 393. 

134. This court will not amend ajudgment of affirmance at a subsequent 
term to that at which rendered, and award damages on the production of a 
copy of the writ of error bond, and the su^estioiji that the bond or a copy 
was not in court when the judgment was affirmed. 

Gayle v. Agee, 4 P. 439. 

135. A motion to strike a cause from the docket on suggestion that the 
transcript had been improperly' filed comes too late after the court has per- 
mitted itv Ferryman v Burgster, 4 P. 505. 

136. The practice of bringing before this court voluminous books or pa- 
pers, by attaching them to a bill of exceptions, or as references, is irregular 
and improper; such parts of them as are pertinent should be inserted in the 
bill of exceptions. Chamberlain v. Parrington, 4 P. 515. 

137. The certificate of a clerk below appended to a transcript in this 
coi;rt as to an indictment in a cause which is subjoined, must be taken as 
true. State v. Greenwood, 5 P. 474. 

138. Sq when papers in a cause are sent from one County to another, on 
change o£ venue, and afterwards removed into this court, it will be presumed 

29 
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from the clerk's certificate in the absence of any contest as to their verity 
below, that the clerk has transmitted the proper papers. Ibid, 

139. Questions that address themselves to the sound discretion of the 
court, being deductions from facts and not involving matters of law, cannot 
be reviewed in this court. Harrison v. Marshall, 6 P. 66. 

140. Where the transcript of a record is on file, though imperfect as to 
the attestation of the clerk, the judgment will not be affirmed on certificate, 
at the first term — the practice in such cases authorizing a certiorari, 

Keniiedy v. Spencer , 4 P. 272. 

141. A writ of error not shewing the term to which returnable, may be 
amended by its teste, or the bond or citation. 

Lyonv, Malone,^ P. 414. 

142. It is good cause for the dismissal* of a writ of error, that it recite* 
the names of persons not parties to a suit, as shewn by the transcript. 

Roberts v. Taylor, et a,l, 4 P. 421. 

143. After joinder in error, additional assignment not permitted, unless ob- 
vious justice requires it. Myrick v. Chamblain, etal, A. R. 357. 

144. Error amended in court below after writ of error brought, judgment 
affirmed at costs of defendant in error. 

Brotmi 4r Parsons v. Twver, A. R. 370. 

145. The appellate court will not consider the propriety of a decision of 
an inferior court, in respect to a motion proposed to such court, without any 
proof to sustain it. Dickson v. Wayne 8f Toulmin, 2 S. & P. 52. 

146. Motion for judgment on certificate, two writs of error appear to have 
issued on the same judgment, the transcript filed and cause pending on the 
first — ^motion denied. Brakan et al. v, Johnson, A. R. 382. 

147. Certificate on judgment produced-^plaintiffin error shows transcript 
in same cause in which there is no entry of judgment — judgment on the cer- 
tificate. . Kennedy Y, Harris, A. K, 135. 

148. Indorsement of writ will not be looked to to sustain errors. 

Flant et al v. Malone, A. R. 92. 

Lee V. Adkins,,K, R. 187. 

Mayfield v. Allen, A. R. 274. 

Peters v. Johnson et al, A. R. 100. 

149. But will be looked to sustain judgment. 

Davis V. Chester, A. R. 385. 

150. Bill of exceptions must be taken and sealed during the trial. 

. Powers V. Wright, A. R. 66. 

151: And the points must arise on the evidence, and be applicable to the 
issue. Wilson v. Jackson, A, R. 399. > 

Campbell v. Green; A, R. 30. ) . 

152. Paper therein referred to and not copied at time of sealing, must 
be so described and identified by marks, &c., that another paper cannot be 
copied in lieu of it. Lomiy v. Bush, A, R, 413. 

153. Continuance, or matter fropi which it is to be inferred, should appear 
in the record. Kennmi v. Bell, A. R. 98. 

Kennedy w, Pickering, adnCr, A. R. 137. 

Mendenhall v,' Smith, A. R. 380. 

Clemens v. Judsmi ^ Banks, A. R. 395. 

McRory v. Vinzant, A, R. 401. 

154. "With the transcript of the proceedings at law, the clerk certifies s 
copy of a release of errors as written on a bill in chancery, filed in the same 
court, to obtain an injunction. ' The release is a part of the record, and judg- 
ment must be affirmed. "^ Thompson v,Ayres, 1 S. 171. 
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155. No error will be considered which is not specially assigned. 

Stehbins v. Fitch, 1 S. 180. 

156. To two writs of error one record was returned, containing two 
judgments; the record being applicable to neither, the writs should be dis- 
missed. Smith V. Heame, 2 S. 169. 

157. The clerk of the court below, cannot, after a party to a judgment is 
dead, issue a writ of error against the representatives of the deceased. 

Seawall v. Bates, admrs. 2 S. 462. 

158. It seems that in such case, application must be made to this court for 
a sci,fa, to the representatives, or certiorari on proof of the death of the op- 
posite party. Ibid, 

159. Judgment of affirmance may be rendered in this court on certificate, 
in cases of appeal as well as of Writs of error. 

Adams V. Adams, 3 S. 57. 

160. It is only the plaintiff in error who can file the record in this court. ! 

Thacker v. Myrick, 3 S. 184. 

161. If he omit to do so, the defendant can have the judgment affirmed on 
certificate. Ibid, 

162. The certificate authenticating the record is sufficient for this pur- 
pose; but he cannot be allowed the costs of the record. Ibid) 

163. Where a defendant dies after judgment; to prosecute a writ of error 
against his representatives, the proper course is to apply to this court for a 
certiorari, to bring up the. record, and for a scire facias against his adminis- 
trators, to make them defendants. Seawall v. Bates^ admWs, 3 S. 199. 

164* Refusal by the court below to wa/i pros a plaintiff, is an exercise of 
discretion not revisable in this court. • Ibid. 

165. A party can have no hearing in the appellate court upon the over- 
ruling of his demurrer, where it was afterwards withdrawn, and an issue 
formed to the country; the case then stands as if no demurrer had been 
filed. Acre \, floss, admW, 3 S. 288. 

166. Where, in an action on a bond, a special plea in bar alone is pleaded, 
a demurrer to which is overruled in the court below, and on writ of error 
the judgment on demurrer is reversed and the plea holden radically bad, this 
court will render the proper judgment. ^ 

M^Carisdand v. Drake, 3 S. 344. 

167. A refusal of the court below to permit an amendment of a plea, af- 
ter the overruling of a demurrer, will not be revised by this court, unless it 
is shewn in the record, in what the proposed amendment consisted. 

Craig V. Blow, 3 S. 448. 

168. Where no step is made below to take advantage of any defects in 
the declartion, if any there be, this court will not under the statute exam- 
ine into them. Chapman v. Arrington, 3 S. 480. 

169. Scire Jacias to the representatives of an estate, to make them parties 
to a suit, must be directed to them as such. 

Heirs of Caller v. Malone, et a/. 1 S. & P. 305. 

170. The supreme court will not entertain an eayparte motion to make in- 
dividuals parties to a suit, on the return of a general scire facias only served 
on thexn, without evidence of their representative character. Ibid^ 

See Amejidment — Appearance — -Errors and Jeofails — Certiorari — Attach- 
ment — Capias — Jury and Juror — Discontinuance — Parties to Actiqns 
Pleadings — Court — Scire Facias — Record — Verdict. 
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PRINCIPAL AND AGENT. 



1. G, as agent of B, sells a land certificate to himself, B brings an action 
against G for the purchase money, and his attorney receives it, he thereby 
confirms the sale. Gaines v. AcrCy A. IL 141. 

2. A parol authority to insert the name of the payee in a bond, with a blank 
left for it, is sufficient, Boardman v. Gctre Sf WiUiams, 1 S. 517. 

3. A power of attorney under seal to make and indorse bills, is not void 
though executed by one only of a firm. 

Lucas V. Bank Darien, 2 S. 280. 

4. When a party, with a full knowledge of the alledged fraudulent cir- 
cumstances, recognizes or confirms a contract made in his name by an agent, 
he cannot afterwards set up the fraud or want of authority as to the trans- 
action. McGowenv. Garrard Sf Morgan, 2 S. 479. 

5. The statements of an agent made subsequently to a contract, are not 
evidence against the principal ; the agent must be examined as a witness. 

Belts v. PlaTUers^ and Merchants* Bank, Hu?Usville, 3 S. 18. 

6. When A received cotton from B, which he had advanced on, with 
the condition that he should have the control of it, and apply the proceeds 
to the advance, A is not liable for loss on a sale of the cotton in New York, 
although the cotton would have brought more in New Orleans when he re- 
ceived it. Ibid. 

7. An agent who has a note of his principal to negotiate, with the view of 
discharging a bond due by principal to a third person, cannot, after indors- 
ing such bill, take an assignment of the bond as mdemnity, so as to authorize 
him to maintain an action on the bond, especially before he has discharged 
the bill as indorser thereof. 

Cox 8f Cox V. Robinson, 2 S. & P. 91. 

8. The situation of the agent under these circumstances contemplates a 
discharge not a.jmrchase of the bond, and any redress he is entitled to is on 
the bill so indorsed by him, when paid, and not on the bond. Ibid, 

9. An agent will be held to act strictly within the scope of his authority, 
and any acts of the agent not sanctioned by his authority, are void, even if 
for the benefit of the principal, if not adopted by the latter. Ibid, 

10. An agent may sue in his own name on an obligation or promise to him 
as such. His styling himself as such in writ and declaration is necessary 
only to make the count correspond with the evidence. 

Newbold exW. v. Wilson, A. R. 12. 

11. A party contracting with an agent is bound to look to his authority. 

Gullett V. Levns, 3 S. 23. 

12. Where a planter employs a merchant to ship his crop to a particular 
house, the account of sales of such house in relation to the subject of the 
shipment, if established by proof, is good evidence in a suit between the mer- 
chant and planter against the latter, that the shipment was mad^ according 
to contract. Black v. Richards, 2 S. & P. 338. 

13. All that is required in the conduct of an agent is to pursue the in- 
structions of his .principal; but if his powers are discretionary, then he will 
be held to act to the best of his judgment for the advantage of his principal, 
«knd in the honest exercise of such discretion, he is not liable for loss. 

MchoMghlin V. Simpson, 3 S. &; P. 85« 
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14. But when business has been assumed by one without the consent, and 
in violation of the rights of another, he will be held to a strict account, and 
be made liable for as much as might have been made by the best judgment. 

Ibid, 

15. Possession of a letter of attorney by the proper person, i^ prima Jade 
evidence of its delivery, and the authentication of a notary public as to its 
signing and sealing is sufficient, though it does not state its delivery. 

Ward V. Ross, 1 S. 136. 

16. Generally, a factor, not restrained by instructions to the contrary, may 
sell the goods of his principal on credit, and take a note for payment in hfs 
own name, without personal responsibility — and the exception to this rule 
must be shewn by the party seekmg to charge him. The taking of a note in 
his own name by a factor, is not a circumstance tending to show his inten- 
tion to make the debt his own. 

Goldthwaite ^ Tarleton v. Mc Whorter, 5 S. & P. 284. 

17. When a power of attorney is depended on in a cause, it must be pro- 
duced (or its absence accounted for,) in the usual mode in which the contents 
of written papers are admitted to be proved. 

Mdy V. May, 1 P. 229. 

18. When a covenant had been executed by A as agent of W, in an action 
on the covenant, the agent is a good witness. 

Aldridge v. Wamer*s ex^rs. 2 P. 92. 
19* When the seller of cotton agreed that part thereof, when it arrived at 
a certain port should be weighed by his a^ent, and any deficiency, either in 
quantity or quality, exchanged by the agent for other cotton of his in the agents 
hands, and the agent found it impossible to supply the deficiency in the 
quality: In an action brought to recover the deficiency it was held : 

1. That the-agent acting bojiajide had a right to supply the deficiency in 

quantity by the selection of thfe quality in their possession. 
n. That the vendor was bound by the act of the agent and was liable for 

the deficiency. 
III. That the agent had a right to call in the aid of a broker in ascertaining 
the value of the cotton supplied. 

Pattism V, 'Moore, 3 P. 270. 

20. It is a general rule in relation to all agents who collect money under a' 
lawful authority, that until a demand or request is made for the same, they 
are not liable to a suit. McBroom, et al, v. Goverrwr, 6 P. 32. 

21. It is also a general rule in all cases of joint contract, the extinction of 
the liability of the surety extinguishes that of the principal, but an exception 
obtains when it is caused by an operation of law. Ihid, 

22. When one undertakes to contract as an agent, and so contracts as to 
impose no legal obligation upon his principal, the agent is personally res- 
ponsible. Gillaspie et al, v. Wesson, 7 P. 454. 

23. In order to relieve one acting as agent from personal responsibility, it 
is necessary that he should have been authorized to act, and that the credits 
should have been given to the principal ; a-nd there is no difference between 
the agent of the government and an individual. 1 hid. 

24. The signature of persons so contracting without authority, as officers 
of the militia in the public service, is merely descriptio persoms, 

Ihid. 

25. An agent when sued upon a contract made by himself, can only ex- 
onerate himself from personal liability, by shewing his authority to bind his 
principal; and it is not for plaintiff to show the want of authority of the as- 
sumed agent. 1 hid. 

See Bills and Notes — Sheriff-^Evidence, 
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PRINCIPAL AND SECURITY. 



1. In debt on note it is a good bar that defendant was a security, and after 
the note was due, and while principal was solvent, he gave notice to the plain- 
tiff, and requested him to sue principal, and that plaintiff neglected until 
principal became insolvent. Bruce v. Edwards, 1 S. 11. 

2. A deposit in bank by a principal is subject only toliis check, and can- 
not be pleaded by a security in bank as payment or set off. 

Lyon v. State Bank, 1 S. 442. 

3. A security on bond for the appearance of an insolvent debtor to render 
his schedule under the act of 1821, is not liable, if the debtor does appear 
and obtain his discharge, although it be fraudulently obtained, provided the 
security be not a party to the fraud; 

Davis* exWs, v. Cathey, 1 S. 40^. 

4. An agreement by the principal in a writ of error bond with the adverse 
party, that the judgment shall be afErmed, and that no execution shall be le- 
vied but upon the non-payment of certain bills which the principal transfers 
to said uarty, discharges the security to the bond. 

Comeggs 4r Perrhouse v Cox Sf Harris, 1 S. 262. \ 

3 S. 14. ) 

5. Extension of time given to principal, without assent of security, re- 
leases the security. Ellis v. Bibb, 2 S. 63. 

3 S. 14. 
Everett et al. v. United States, 6 P. 166. 

6. Security entitled to relief in chancery upon a note given for a larger 
amount than the principal was legally bound for. Ibid. 

7. An execution issued against principal and security, and a part of the 
money was by the sheriff made by levy and sale of the principal's effects, 
but he returned it **no money made," and an alia^ issued against the securi- 
ty for the whole debt. The sheriff having absconded, it was held that in 
equity the security was entitled to relief, and that the court had jurisdiction 
to enjoin for the amount made by the sale. 

Fryer v. Austill, 2 S. 119. 

8. The statute giving a summary judgment on motion against securities on 
writ of error bond is constitutional. 

Johnson et al, v. Atwood2 S. 225. 

9. Security to a sealed note will be relieved in equity when payee had for 
many years mduced him to believe he had discharged him, by writing, not 
under seal, 'until the principal became insolvent. 

Teague v. Rtissell 8f Moore, 2 S. 420. 

10. A security on an injunction bond filed his bill for relief against a judg- 
ment rendered against him on the bond. It was held that he could not go 
into the merits of the previous decree rendered against his principal, nor of 
the original judgment at law which had been enjoined, no fraud being alledg- 
ed in the rendition of the decree. 

Mc Broom v. Somme7-viUe, 2 S. 515. 

11. When a security has given verbal notice to the creditor to sue the 
principal to entitle himself to a discharge, he must show that by neglecting to 
sue, an injury has been sustained by him ; and if such notice of injury be 
shewn, it is a good defence both at law and equity. The statute in fliis res- 
pect is merely cumulative. 

Herbert Sf Kyle v. Hobbs & FenneU, 3 S. 9. 
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12. However short the time, it will be sufficient to discharge a security, if 
the creditor by his own contract deprived himself of the legal right to pro- 
ceed against the principal for any period of time. 

Comeggs i^PerrJumsey. Booth 6^ Bell, 3 S. 14. 

13. The statute requiring the surety in order to his discharge, to make a 
written request of the holder of a note, &c. to sue the principal is cumula- 
tive merely, and a verbal request is sufficient as at common law, if the prin- 
cipal becomes insolvent after ^e request. 

Goodman v. Crrvffm, 3 S. 160. > 
BwtLce V. Edwards y 1 S. 11. ) 

14. An execution will be enforced for the benefit of the surety who has 
paid it, but the fact must appear by evidence that the surety is to benefited. 

Clemens ^M*Lellany. ProtU SfBrahan, 3 S. &P 345. 

15. When a surety in a bond to two, was told by one of them " t?uit the 
frincipal had settled the matter, and that he need not trouble hvmsdf about 
it — ^held that this was equivalent to saying that the debt was paid and dis- 
charged ; and on testimony newly discovered, chancery relieved the secu- 
rity against a judgment on the bond, after the payment of the money to the 
sheriff. ' Waters y, Creagh, 4 S. &P. 410. 

16. An agreement by one holding claims against an estate on account of 
the debt of a firm, the survivor of which is the administrator, to arbitrate the 
claiiii, which is done, and the award made the judgment of the court, where- 
by day is given to the survivor, will operate as a discharge of the securities 
to the administration bond, and of the distributees from all original liabili- 
ty of the intestate in respect to the claim. 

Pyke V. Searcy e^ al. 4 P. 52. 

17. One notified by a surety under the statute 1821, to put in suit any bond, 
bill, or note, held against a principal and surety, is not bound first to sue the 
principal, but must put the claim in suit in a reasonable time, and prosecute 
the same with diligence ; and failing to do so, the surety is discharged. 

Scott V. Bradford, 5 P. 443. \ 
Everett et al, v. United States, 6 P. 166. ) 

18. And the benefit conferred on the surety by the 1st section of this 
statute is, tbat if the creditor omit to join the principal in the suit, the surety 
has the right by notice to his principal, to get judgment against him at the 
same time judgment is obtained against himself by the creditor. Ibid. 

19. In an action by co-surety for money paid on account of his co-surety- 
ship, it is not necessary to aver and prove that the principals have been pro- 
secuted to insolvency, Roberts v. Adams, 6 P. 361. 

20. The right of a surety to sue his co-surety, is consequent upon the le- 
gal payment of the money for which the sureties were jointly bound, not- 
withstanding the act of this State also authorizes one co-surety, who has paid 
money on a judgment, to move against another for his portion of the debt, 
when the principal has proved insolvent. Ibid. 
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PRIVILEGE. 



1. Any person going to, continuing at, or returning from, any mustei^ 
court martial, or otner military meeting, is privileged from tbe senrice of 
any process, whether bailable or not, 

Gree^^mg v* Sheffield^ A. R. 276. 



PROCHEIN AMI. 



» 

1. A prochein ami is one admitted by a court to prosecute for an infant» 
because otherwise the infant might be prejudiced by the refusal or neglect 
of his guardian. He is l)ut a species of a,ttorney who mjxy prosecute a right 
for an mfant, but can do nothing to operate to his injury, and therefore can- 
not release or compromise a suit prosecuted in behalf of the minor. 

Isaacs per pro ami^ v. Boydet aL 5 P. 388, 



PUBLIC LANDS AND LAND OFFICERS. 



1. The decision of a commissioner as to who is entitled to a pre-emption 
right cannot be controlled by injunction, as it is a matter of favor, and not* 
of right. Bell et aL v. "Payrve Sf WilUama 2 S. 414. 

2.' That the legislature may give power to said commissioners to a^K^er- 
tain who are entitled to pre-emption without appeal, and that such an act is 
constitutional. Ibid. 

3. That the commissioners might at any time before filing their report, al- 
ter their decision. . Ibid. 

4. The act of congress, 29th May, 1830, granting pre-emptions to settlers 
on public lands, having expressly prohibited all assignments and transfer* of 
the right of pre-emption, prior to the issuance of the patent, a power exe- 
cuted with authority to convey land entered under that act, when the* patent 
should issue, was held to be but a circuitous action, evasive of the act of 
congress, and consequently void, and that a title obtained under such power 
was illegal and inoperative. M*Elyea v. Hayter, 2 P. 148. > 



liff'v, Orms, 7 P. 58. 

5. Semble — ^that the principle would not necessarily be the same if the . 
bond conditioned to make titles to the land had been executed, and ratified 
by an executimt of the canveyarice after the patent has issued ; the latter would 
have constituted a new contract, although the penalty of the bond itself, or 
damages for its breach, might not have been recoverable. Ibid. 

6. The mere reference in the caption of a receiver's certificate, is no suffi- 
cient evidence that the right of a claimant to lands was derived under the 
pre-emption laws of the United States. 

Ansley et al v. Nolan, 6 P. 379. 



\ 

V 
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T. Patent issued by United States for land originally entered by patentee* 
«nd not void on its face, cannot be collaterally impeached in an action of tres- 
pass to try title. Masters v. Eastis, 3 P. 368. 

8. A patent caainot be considered as carrying any interest to the grantee 
prior to its conveyanee, but it may be shewn to be connected with and to te- 
iftte back to a previous inchoate, legal title. 

Jones Sc Parsons* heirs v. Inge Sf Mardis' heirs, 5 P. 327. 

9. How far one who claims under or through a reserve of a creek Indian 
^nder the treaty of L832, whose contract for title has been approved of by 
ihe president of the United States may enquire in a collateral way into the 
identity or capacity of the Indian parting with his interest^ — quere? Ibid, 

KL But k mere stranger has no right to enquire if the recitals in a patent 
be true or false. Ibid% 

11. When for the- purposes of a suit it becomes necessary to connect the 
recitals in a. patent with an antecedent estate, the titles to such antecedent 
estate must be produced. Ibid^ 

12. A patent would not of itself be evidence of title in a suit commenced 
4antenor to its date, yet it ifiigbt not be error to admit such patent in evi- 
dence in a suit commenced previous to jts issuance, when its object is to 
s^how a confirmation of the inchoate legal title, obtained through a certificate, 

Bullock V. WiUon, 5 P. 338. 

13. The United States, in providing for the survey of the public lands, 
established the rule that sections of land should be held to contain the exact 
quantity returned by the surveyor general, so that the comers of sections 
Rxed by such survey cannot be removed. 

Waters v. CommofiSf 2 P. 38. 

14. In the case of sections, the government has arranged their boundaries, 
marked their lines and corners, and declared their contents ; and the pur- 

' chaser of an entire section takes all within those limits, be it more or less 
than the quantity returned by the surveyor ; but in the purchase of a less 
quandly than a section, as between the several holders of a section, the con- 
tents of such several parts must be determined by reference to the entire 
^ecdon; and the purchaser of an half or one-fourth section, is entitled to 
one-half or one-fourth of whatever the section contains. In such case, the 
one-half mile posts or corners are to be placed equi-distant between the cor- 
ner of a section, for these one-half mile posts are not definitively fixed by 
law as in the case of section comers. Ibid, 

15. An association formefd to prevent competition at the sales of public 
' lands, and to purchase and re-sell at profit, is unlawful, 

Carrington v. Caller, 2 S. 175. 

16. In sales of lands of United States, the law gives the right, and the 
patent is to be considered not as the title, but as the evidence by which it is 
eliewn that the pre-requisites of a legal sale have been complied with — a 
purchaser by the act ol entry and payment, acquires an inchoate legal es- 
tate, which may be aliened or divested in the same manner as any other legal 
title. Gopdletv. Smithson, 5 P. 245. 

17. So, previous to the issuance of a patent, the estate of one in lands pur- 
chased thus, and for which he has received a certificate of final payment, 
may be levied on and sold under execution. Ibid. 

18. The receivers of public moneys in the United States land offices, are 
public officers whose appointments will be judicially recognized in the courts 
©f this State. ' , BtiJlock v. Wilson, 3 P. 338. 

30 
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19. No entry will create a legal title to lands adverse to the government. 

Wright V. Sw<m, 6 P. 84. 



aUO WARRANTO. 



1. It seems that quo warranto would be the proper remedy to test the right 
of an individual to an office or franchise, the duties and privileges of which he 
may be exercising or enjoying 

State ex rel. Attorney General v. Paul, 5 S. & P. 40, 

2. Quere, Whether the supreme court is authorized to exercise the ori- 
ginal jurisdiction of granting the writ in the first -instance, supposing there 
be no other objection than that in relation to the jurisdiction. Ibid* 



RECOGNIZANCE. 



1. A recognizance to appear at a term of the court and answer for an al- 
ledged offence, must set out specifically the kind of offence charged to have 
been committed. Goodwyn v. Governor, 1 S. & P. 465, 

2. "When a party has been recognized to appear at a particulur term ta 
answer for a breach of the peace, and the State takes no step towards a 
forfeiture of the recognizance, no indictment or presentment being preferred 
or continuance had, such failure operates as a discontinuance and discharges 
the accused. Ihid. 

3. When the circuit court added to a recognizance a stipulation not re- 
quired by the statute — ^it went beyond its legitimate duty and prejudiced the 
interests of a surety, and such act of the court is void — and the sureties can- 
not be charged on a scire fa/da^. Whitted v. Gacernor h^, 6 P, 335. 

4. The distinction which is supposed once to have existed at common law 
between bonds void in part at common law and by statute, is no longer recog- 
nized; the true rule is,, that bonds or other deeds are void as to such conditions 
as are illegal, and good as to those which are legal, without the condition is 
malum in se, or the statute has by expression or implication avoided (he 
whole instrument. Ibid. 

5. When a recognizance recites that the defendants, "freely, volantarily, 
and of their own will and pleasure" entered into it, they are estopped 
from pleading that it was extorted by the officer from them. Una. 

6. When a judgment on a forfeited recognizance describes it, and the 
particular sum for which each recognizor is bound, and the nature of the 
undertaking is shewn and the judgment charges each to the extent of his 
liability ana no further — there is no error. 

Smith et al, v. State, 7 P, 492, 

7. The remedy by sci.Ja. upon a recognizance estreated, is given by sta- 
tute and only maintainable upon the supposition, that the liabUity which it 
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seeks to redress is authorized by legislative act. That hypothesis failing, the 
defendant cannot be charged. Whitted v. (xovemm^ 6 P. 335. 

8. By the act of 1834, the legislature have prescribed a warrant to guide 
the courts in providing for a definite amenability to a judgment, and where 
that warrant has not been followed and to the extent to which it is departed 
from, the act of a court is void. Und. 

See Scire Facias — Costs. 
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1. A purchased at sheriff's sale without notice, of a slave, previously con- 
veyed by deed of trust. The deed had not been recorded in the manner requir- 
ed by statute of frauds; but after the sale and before the expiration of twelve 
months the trustees sold the property and executed the trust — ^held, that the 
necessity of registry in such case is dispensed with, the term of twelve months 
allowed for registration not having expired — and that the adverse possession 
under sheriff's sale, did not prevent the trustees from executing the trust. 

Echols V. Derrick, 2 S. 144. 

2. Registration not necessary to a conveyance of lands as to creditors, if 
made hmajide and for a valuable consideration, and such deed is also good 
against a purchaser at sheriff's sale, who has notice. 

Avent V. Ready 2 S. 488. 

3. Mere equitable title not necessary to be recorded, either as to creditors 
or subsequent purchasers. Morgan et al. v. Morgan et al. 3 S. 383. 

4. Possession by the purchaser of land is deemed an act equivalent to 
registration, and should put every person upon enquiry as to the title. 

IMd. 

5. The statute of 1828, requiring the recording within thirty days of all 
deeds and conveyances of personal property, embraces within its spirit mort- 
gages of personal property. 

McGregor !f Darling v. HUl, 3 S. & P. 397. 

6. And when such mortgage was left at the recording office, five days be- 
fore the expiration of the time, but by the neglect of the clerk it was not 
recorded — ^held to be a compliance with the statute. IMd, 

7. The statute 1803 does not embrace deeds of trust, mortgages, or other 
conveyances, upon valuable cousideratian, so as to render their proof or ac- 
knowledgment and registradonr within twelve months necessary to their va- 
lidity. Baker v. Washington Sf Washhigton, 5 S. &; P. 142. > 

Kilhugh V. StaU, 1 S. & P. 262. ) 

8. The acknowledgment, properly certified, of the execution of a deed, 
before a foreign notary, without registration here, would be sufficient to au- 
thorize its reception in evidence, under the acts 1803 and 1812. 

Toulmin v. Austin, 5 S. & P. 410. 

9. A sworn copy of a steam boat register, from the records of the custom- 
house, is TLOi prima facie evidence of ownership even against the party mak- 
ing it under affidavit, without further proof of^ the fact. 

Jonics et al. v. Pitcher 4r Cb. 3 S. & P. 135. 
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10. So this statute was held to include a deed of trust of personal proper- 
ty upon valuable consideration, executed prior to the statute 1828. llnd. 

11. But in the case of such deed of trust, not embraced by the statute 
1828, and required to be thus proved and recorded, the mere recording of it 
would not be notice to all the world of the condition of the property con- 
veyed. Ibid. 

12. The registration of a deed in another State, unless it appears that 
such registration was authorized by the laws of that state, implies notice to 
no one; and, the certificate authenticating a recorded instrument from ano- 
ther State, does not constitute evidence of the laws of property or of regis^ 
tration in such State. ~ Tatum v. Young, 1 P. 298. 

13. A deed made bet\^een parties in another State, under a contract con- 
templating no final execution or performance in this State, must be control- 
led in its effect — as to validity against the lien of strangers upon the property 
conveyed — ^in respect to its proof or acknowledgment and registration, by 
the laws of the State where executed. 

Caldwell v. Edwards, 3 S. & P. 312. 

14. Thus where slaves at the suit of a creditor had been attached in this 
State, and trespass was brought. a gainst the sheriff, and a bill of sale was re- 
lied on, made by the debtor to the plaintiff in the State of Tennessee, and it 
appeared that the bill of sale had not been proved, or acknowledged and re- 
corded within twelve months from its date, as required by the statutes of 
Tennessee; it was held that the bill of sale was void and of non-effect as 
against the lien acquired in this state: and so no trespass lay against the she- 
riff. Ibid. 
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1. Release of errors must be under seal. 

Cotton V. WHson, A. R. 118. 

2. Release of interest of witness, does not legalize evidence given before 
release. Wynn Sftaife v. Williams, A. R. 136. 

3. Judgment by nil dicit, does not amount to release of errors. 

Dinsmore v. Hand, A. R. 126. 

4. To a sealed instrument an unsealed release is no defence at law nor 
is it in eqity, unless founded on a valuable consideration. But when a secu- 
rity to a sealed note has been discharged by payee by an unsealed instru- 
ment; and was induced so to believe for many yecfcrs until the principle be- 
came insolvent — ^it would be a fraud and equity would relieve. 

Tegue V. Rtissell ^ Moore, 2 S. 420. 

5. Whether a parol release founded upon a valuable consideration is plead- 
able at law. Quere. Goodman v. Griffin, 3 S. 160. 

6. Parol release, without consideration is unavailing. Ibid. 

7. By the practice in this State, a release entered upon the records would 
be recognized as a part of the record of the particular case to which it ap- 
plied, at least in the same court where made. 

McCauseland v. Neal, 3 S. & P. 131. 

8. A release by sheriff to his deputy, who had given bond to him, in an 
action against sheriff, in order to make him a witness — ^held good — and 
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that a declaration of the deputy, that his principal should not suffer by his 
acts, and that he "would secure him from injury, did not render him incompe- 
tent to testify in the suit. Ibid, 

9. A release entered on the records of the court, not signed, sealed or 
delivered to the witness, and implying a mere discharge as to the interest in the 
particular action, is not sufficient to authorize an incompetent witness to give 
evidence. Kennon v. McRae, 2 P. 389. 

10. A verbal release of damages is not sufficient to bar an action for as- 
sault and battary. Logan v, Austin, 1 S. 476. 

11. Where one becomes the indorser of a bill of exchange in trust, to se- 
cure the payments of debts due by the indorser to other persons, and after- 
wards executes a release under his individual signature, such release cannot 
be determined by the court, (without the intervention of a jury,) to be are- 
lease as to the bill so indorsed in trust. 

Hazlehurst v. Pope, 2 S. & P. 25ft. 

12. In a case whe!'e a testator bequeathed slaves to his daughter for life, 
remainder, in the event of her having ho issue of her body, to the testator's 
four children — ^held, that the interest of the residuary legatees in the slaves, 
was assignable in their lives, and descendable on their decease, to their legal 
representatives. Hogan v. BeU et ux. 4 S. & P. 286. 

13. But where slaves were bequeathed to a testator's daughter, during 
life, with a limitation to her sisters, and brothers, in the event of her dying 
without heirs of her body, and a release of the contingent estate was after- 
wards made by two of the residuary legatees, to the daughter; and, a third, 
died, during her life time, a minor — it was held, that the descent from the de- 
ceased broflier, and the release of the interest of the two others, being valid, 
vested a sufficient possession in the husband of the daughter, to authorize a 
recovery by him, of that portion of her estate in the slaves, so released and 
claimed by descent. Ibid. 
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1. A is in possession of slaves, in which he has a life estate, the reversion 
to B, who dying, C, his widow, and another administer on his estate; and C, 
after the death of her co-administrator, intermarries with D — A and C pos- 
sess themselves of the estate of B; and afterwards A dies, and D takes ad- 
ministration on his estate jointly with another, who afterwards dies leaving 
D sole administrator. D and C being husband and wife, take possession of 
the slaves in whom A had a life estate, and B the revision: on a bill filed by 
the distributees, held— 

I. That the possession of the slaves should be considered as held under 
the administration of B's estate, and that admitting D and C to have taken 
possession of them as part of the estate of A, yet in equity they would be 
held to be remitted to the title of B, and held accountable to the distributees 
of B; and they could not alledge a tortious conversion to evade the dis- 
tribitfon. 

II. That as A, in his lifetime, had possessed himself of part of the es- 
tate of B-— and was accountable in his life time to the administrator of B 
&r the same : and the two administrators, after the death of A, being vest- 
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ed in the same person, the latter would be held in equity to liave retained 
out of the estate of A, what was due to the estate of B, and was account- 
able in equity to the distributees of B, on the ground that there was no 
remedy at law, as long as the administration of A's and B's estates were 
joined in the same persons; and that as the same person had possession of 
both estates, he would be presumed to have retained out of A's estate, 
what was due to the estate of B, whether it existed as a debt or unli- 
quidated damages. 

III. That while the equities of the bill might be enforced against D, 
administrator, in right of his wife C, of B's estate, yet, it did not follow, 
that D, as the administrator of A, was released or that there was no equity 
against him: but as the bill sought to establish the liability of the estate 
of A, and not alone to call on A's administrator as a trustee to distribute 
the effects, it was necessary to make A's administrators a party. 

lY. The bill being filed to eifect distribution of B's estate, and no lia- 
bility being sought to be enforced against it, there was no necessity to 
make the administrator de bonis nan of B's estate a party. 

Draughan v. French, adm, 4 P* 352. 



REPLEVIN. 



1. The action of replevin, for property wrongfully taken, will not lie in 
this State. State v. CrockeU, A. R. 9^9. 



REVENUE AND TAX COLLECTOR 



1. That section of statute 1819, authorizing motion against delinquent tax- 
collector in the supreme court, is repugnant to the constitution and void. 

State V. Flinn, A. R. 8. 

2. It is not necessary that notice to a delii^quent tax-collector and securities 
should be given in the name of the State of Alabama, or directed to any 
officer to be executed. Annstrimg S^JPackston v. State, A. R. 160. 

3. A tax-collector's bond, conditioned that he shall faithfully perform all 

the duties of assessor and tax-collector for the county of , is sufficient, 

though it omits the recital of his appointment. Ibid. 

4. The comptroller's notice, that he will move for judgment for a certain 
sum, due the State from J. W. A. as collector of taxes in the county of M . 
for the year 1822, is a sufficient shewing of a cause of action. 1 bid, 

5. The priviledge of a freeholder, as to his being sued only in the county 
of his residence, does not extend to a motion against a delinquent tax-collec- 
tor and his securities. Ibid, 

6. Judgment for the same, due as damages for the default, good, although 
not called ''fifteen per cent damages." • Ibid. 
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7. Motion against delinquent tax-collector, is properly in the name of the 
State, although the bond is to the governor. 

Wheat et al. v. Stat€, A. R. 199. 

8. The act of 1819, to rsdse a revenue for 1S20, did not authorize the 
circuit court to render judgment upon motion, against the president of the 
Tombecbee bank, for failing to pay taxes. 

Crawford v. State, A. R. 143. 

9. In a summary remedy against the president of a bank for a penalty 
for the btok's default in paymg taxes, the name of the bank must be ac- 
curately described. Judsan v. State, A. R. 150. 

10. The president is not liable in his private character for the penalty im- 
posed by the act of 1820. Ibid, 

11. Bank stock is liable to taxation unless the right to tax has been express- 
ly relinquished. Ibid, 

12. Motion by the State, against the president and directors of the Tom- 
becbee bank for penalty in not paying taxes — ^if the defendant claim a jury 
they are entitled to it, although they have not plead. 

Tombecbee Bank v. State, A. R. 425. 

13. A motion in the name of the State will not lie against a tax-collector 
for failing to pay over county tax, the proceedings should be in the name of 
the obligee or his successor. Mayberry v. State, 1 S. 266. ) 

Nahor v. Governor, 3 S. & P, 15. ] 

14. In such proceedings it is incumbent for the plaintiff to set forth or de- 
sciibe the bond given by the tax collector and his securities, and the statute 
must be strictly pursued; as the ordinary legal intendments do not apply in 
such cases in aid of uncertainties. Nabor v. Governor, 3 S. & P. 15. 

15. The notice in the proceedings must show its object, and define for 
what purpose judgment is claimed. Ibid, 

16. Under the word "museum," in the sixth section, statute 1827, "to raise 
a revenue for support of government," is comprehended an exhibition of 
living animals. Bosttuick v. Turdy et al. 5 S,6cl?, 105. 

17- Where a judge of the county court under tie act of 1829, declares 
the office of tax-collector vacant, such declaration is a judicial and conclu- 
sive act, and cannot while unreversed be questioned by proof that the tax- 
collector had his bond ready but that the judge was absent. 

Peck V. Holcombe, 3 P. 329. 

18. The collection of taxes by a tax-collector, after the office has been 
declared vacant under the act 1829 is viod. Ibid, 

19. No action can be maintained by the successor of a judge of the county 
court upon the bond of an assessor and collector of taxes made payable to 
the judge—such bond by statute being required to be made payable to the 
governor. Calhoun Judge v. Lunsford et a/. 4 P. 345. ^ 

20. The several county courts of this State have no jurisdiction what- 
ever of the offence created in 12th section of statute 1821, providing a 
penalty where a tax-collector makes a false return of taxable property, with 
a view to defraud the county or the State. 

Patitta V. Governor, 5 P. 332. 
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SCIRE FACIAS. 



1. Scire Jacias is the proper remedy on forfeited recognizance, but the 
recognizance must be in conformity with the statute. 

Lyon et al. V. StatCt A. R.- 34. 

2. Lands descended, cannot by sci fa. on judgment against administrator, 
be made liable to execution in the hands of heirs. 

Bdls, Trigg Sf Watkins v. Heirs of L, Rolnnsofi, 1 S. 193. 

3. Scire/acias to the representatives of an estate, to make them parties to 
a suit, must be directed to them as such. 

Heirs of Caller v. Malone, et oZ. 1 S. & P. 305. 

4. In scire facias against bail, it is not necessary to insert an entirejcopy of 
the bail bond. Tatdmin v. Bennett ^ Laidlaw, 3 S. & P, 220. 

5. Suits commenced by scire facias, are like other actions, and a reason- 
able certainty in describing the record which is the foundation of the action, 
is all that, is required. The plaintiff may elect in such proceeding to make 
out his case in the scirejacias, setting forth all that is essential to a record, 
and dispense with a declaration; or to use the scire facias as a writ, and de- 
clare as in other cases. Ibid, 

6. The statute of jeofails, 1824, cures an omission to set forth the record 
and judgment upon which the scire Jacias is founded, prout patet per recor* 
dnm. Ibid. 

7. It is a good plea to scija, against bail bond, that the plaintiff has not 
given security for cost as required by statute 1827. Ibid. 

8. The defects of an insufficient scire Jacias in a proceeding against bail, 
when there was shewn a judgment upon a plea withdrawn, are not waived, 
such an action not being considered as tantamount to a confession of judg- 
ment, which releases all errors. Clements v. Johnson, 3 S. & P. 269. 

9. Under the attachment laws of 1807 and 1812, scire Jacias is the pro- 
per remedy on the bond for the replevy of property attached. 

Sartin Sf Rogers v. Weir ^ Co. 3 S. & P. 421. 

10. In a proceeding by scire facials on replevy bond, a discontinuance may 
be entered against such obligors as are not served, and judgment had against 
the rest. Ibid. 

11. A plea to such a suit, that the property attached and levied ^ did not 
belong to defendant in attachment, but to a stranger who served it, is bad on 
demurrer. Ibid. 

12. Amendments to proceedings on sd fa issued on a replevy bond, may 
be legally made by reference to the bond and to the judgment of the record* 

Ibid, 

13. And when non est factum is filed in reference td a defect in the de- 
scription of the bond sued on, which defect is afterwards amended, it is no 
error to disregard the plea, and enter judgment for want of a plea. 

Ibid, 

14. Sci fa. against defaulting witness, when no return is indorsed thereon» 
judgment will be reversed. Cato v. Harrison 3 P. 219. 

15. By third section statute 1833, personal service of a writ of sd fa^ is- 
sued on recognizance against bail in a criminal case, is required to enable the 
State to recover against defendant, though it appears that previous to the 
statute, a return of "not found " on an original, aud alias sci fa. was equiva- 
lent to personal scfrvice of the writ, Hayter v. State, 7 P. 156. 
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16. A judgment on a sci,fa» against the obligor in an injunction bond, will 
not be reversed for error, though the bond by statute when forfeited, had of 
itself the force and effect of a judgtnent. 

Boggs V. Bandy, 2 S. 459. 

17. It seems that the proper mode to bring up a record, when the party 
below has died afterjudgment, is by application to this court for a scija. of 
certiorari, on proof the death. Seamall v. Bates' ad*ms, 2 S. 462, 

IQ. Asci.Ja. against executors or administrators to show cause why exe- 
cution de banis propriis should not issue after judgment by default against the 
estate, is not allowable pn the bare return of milla lona to an execution de 
. banis testaioris, ' Banks v. Hooks ^ Davis, 2 P. 271. 

19. It is not essential in a proceeding by sciJa. against bail, to set out the 
affidavit or order for bail. 

Glidden v. Leonard, 4 P. 194, 

20. In a proceeding by sci, fa, against bail, it is not necessary to show the 
issuance of a ca ^a to a county, to which defendant may have moved after 
arrest. Kennedy v. Spencer, 4 P. 428. 

21. Under the statute of this State it is only essential in order to sustain 
^dfa against bail, that a, oa sa should be returned non est inventtis, when 

. sued out to the county in which the defendant is arrested. Ibid, 

22. ScLJa. against bail should disclose the cause of action with the cer- 
tainty requisite in a declaration. Ibid, 

23. So a sci.Ja, not setting out the bail bond with sufficient certainty, held 
defective. Ibid, 

24. The remedy by sci, fa, upon a recognizance, is given by statute, arid 
' only maintainable upon the supposition that the liability which it seeks to re- 
.. dress, is authorized by a legislative actw That hypothesis failing, the defen- 
dant cannot be charged. Chitted v. the Gov, i(c, 6 P. 335. 

• 25. Where a recognizance recites that the recognizor freely, voluntarily, 
And of his own will and pleasure, took upon himself the obligation it impo- 
ses, the recognizor is estopped from afterwards setting up in an action by sci 
Ja, upon the recogmzance estreated, that it was extorted from him. 

Ibid, 

26. Nothing can be pleaded by bail, which could have been used by his 
principal in defence of the action against him. 

Taulmin v. Bennett Sf Laidlaw, 3 S. & P, 229. 

27. It is a good plea to scire Jaoia^ against bail, that the plaintiff has not 
given security for costs. Ibid, 

See Bail-^Executia/i--*'Recognizance, 
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1. Under general issue, "without notice, a set-off cannot be given in eri* 
<lence. \Pud9on v. Eslava, A. R. 2. 

2. To enable defendant to set-off a note of plaintifiTs, which has been as- 
signed to him, he must prove the assignment to have been before action 
brought. GrToss v. Vantoick, A. R. 7. 

3. Action on note payable to administrator, defendant cannot set-off debt 
due by intestate to him. 

AdmW, Mays v. HoUaiid Sf Bmce, A. R. 176. 

4. Action by the administrator of obligee on the joint bond of two, under • 
their joint plea, they may set-off the debt due by the testator to ope of them* 

Pitcher if Remson v. Patrick^ 8 admr's. A. R. 321. 

5. On trial before justice, defendant may set-off a sum not exceeding $50. 

Boumian v. Gary, A. R. 327. 

6. In an action against the maker by the bearer of a note payable to 
G. P. or bearer ; a note of W. H. and G. P. payable to defendant or bearer, 
may be given in evidence as a set-off, and without proof of the signature of 
W. H., or that defendant was in possession of the note when the action was 
brought. 

Clark V. McElroy, 1 S. 147. \ 
Gee, adm'r, v. Nicholson, 2 S. 512. J 

7. A deposit in bank by a principal, is subject only to his check, and can- 
not be pleaded by his security in bank, as a payment or set-off. 

Lyon V. State Bank, 1 S. 442. 

8. The note of a deceased person, payable to a third person, but not in- 
dorsed to defendant, is not a good set-off in an action by an executor on an ' 
order in his favor. Gayle v. Randle, 1 S. 529. 

9. When a defendant pleads as a set-off a note made by the plaintiff to 
another person and transferred to him, the plaintiff will not be permitted to 
prove such set-off void, as being given for a gambling consideration, without 
replying such defence specially. Baldvnn v. Brogden, 2 S. 9, 

10. A set-off cannot be plead to a cotton receipt in the hands of an inno- 
cent indorsee, without notice of a demand existing against payee. 

Winston v. Moseley, 2 S. 137. . 

11. A demand accruing by reason of a failure of the consideration of a 
part of a note previously transferred by A to B, and ascertained by a decree 
m equity — ^is a good set-off. Gee, adm'r, v. Nicholsott, 2 S. 512. 

12. To a suit brought by an administrator, the defendant may plead as 
a set-off a demand due by the intestate at the time of his death, although the 
estate has been declared insolvent. Perrinev. Warren, 3 S, 151. 

13. The same strictness either in form and substance, essential to a special 

Slea, is not necessary to a notice of set-off; it is sufficient if it describe the 
emand intended to be set-off, with reasonable certainty. Ibid, 

14. A justice of the peace cannot retain money received in his official ca- 
pacity as an off-set to a debt due him in his individual capacity. 

PoweUJor Johnson v. Marsh, IS. & P. 17. 

15. An off-set to be available, and to authorize a balance in favor of defen- 
dant, must appear to be of matters mutually subsisting between the parties. 

, Scott v. Rives, 1 S. & P. 19. 

16! Courts of law, in the exercise of legitimate and incidental powers, have 
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the right to authorize a set-off of one judgment against another existing be- 
tween the same parties, and such order is not subject to revision. 

Ibid, \ 
Post p. 24. ) 

17. When an indorsed note is.^ relied on as an off-set, such indorsement 
must be proved, ' Cktss v. Northrop, 1 S. & P. 89. 

18. The statute 1819', exempting plaintiffs in suits on assigned paper from 
proof of the assignment, unless defendant makes affidavit that it is forged, is 
not applicable to cases where a^ indorsed paper is produced as a set-off. 

Ibid. 

19. When defendant produces an assigned note of plaintiff as set-off 
against plaintifPs action, the latter may show a total or partial failure of con- 
sideration, for which the note was given, either by replication to a plea of 
set-off, or in answer to the general issue and notice of set-off. 

Htidson V. Tindcttll, exWs. 1 S. & P. 237. 
2(1^, If amount claimed by way of set-off be more than $20. he cannot tes- 
tify in regard to it, unless, he relinquishes the excess. 

Lock V. Miller, 3 S. & P. 13. 
21.' An off-set is not available, if it appear to be the subject of a suit 
pending when offered. Ibid, 

22. The maker of a promissory note on bond, when sued by an as- 
signee, may set off any proper demand which he may have held at any time 
against payee, previous to the notice of assignment by the letter. 

Stocking V, Toulmin, 3 S, & P. 35. 

23. But the right of set-off under the statute does not exist in demands 
subsisting against intermediate assignees, through whom such note or bond 
may have passed by blank indorsement or otherwise. Ibid, 

24. In an action by an administrator on a note executed to him as such, the 
defendant may set-off an order accepted by the administrator in his repre- 
sentative character, and drawn by a third person in his favor. 

Tate V. Chandler, 4 S. & P. 417. 

25. Board and lodging to the plaintifTs ward, form no ground of off-set 
against piaintiff, when he sues on a note payable to him as an administrator. 

Ibid. 

26. Chancery follows the same general rules as to the nature of set-off as 
courts of law. Colgin v. Cummins, 1 P. 148. 

27. When a note was given upon a defective consideration, and transferred 
on a valuable consideration, a right of action to the extent of failure, imme- 
diat^y accrues, and is available as a set-off immediately, without waiting un- 
til the defect is established by record evidence. 

Gee V. Williamson, use of Nicholson^ 1 P. 313. 

28. A defendant is not bound to plead what is strictly a set-off, but if ho 
chose may resort to his own action. 

' Garrow v. Carpenter SfHdnnick, 1 P. 359. 

29. In an action by partners on a partnership demand, a judgment obtain- 
ed against one of the firm is not available as set-off. 

Peirce and Baldmn v. Hickenburg, 2 P. 196. ) 
Ibid. V. Pass, 1 P. 232. ] 

30. When a note was given, payable and negotiaUe at either of the banks 
in Mobile, and at the same time an agreement by the maker in writing, that 
he would "give a satisfactory indorser upon the note, living in Mobile, if payee 
could not negotiate said note without:" — this is a waiver of all off-sets against 
either the bank or any other innocent holder of the same. 

Emanuel v. Atwood, 6 P. 384. 
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31. A plea of set-off should disclose such a state of facts as would entitle 
the party pleading it to his action if he were plaintiff in the suit. 

Crawford v. ExW, of Simanton, 7 P. 110. 

32. In general, courts of equity, in relation to matters of set-off, follow the 
rules adopted by courts of law, but there are cases in which a set-off will be 
available in equity, which would not be so at law. Thus, in a matter where 
mtUnal credit is given between the parties for a demand not allowable as a 
set-off at law, equity will allow it. Fremh v. Garner^ 1 P. 549. 

33. A note in the hands of defendant, given by plaintiff, but payable to a 
third person, although belonging to defendant in right of his wife, is not avail- 
able as an off-set, unless there is an express promise on part of plaintiff to 
pay the same to defendant. Ibid, 

oi. When a special agreement is alledged to exist to allow a note held by 
defendant, but which would not be a good off-set at law, and it is doubtful 
whether the agreement could be enforced except in a court of equity, there 
would seem to be good ground for equitable interference. Ibid, 

35. Certiticates of stock issued by private associations, under articles ren- 
dering them assignable, and prescribing no lien upon them for debts due the 
company, are not subject in the hands of a bona fide assignee to an off-set 
against the original stock holders. Spence Adm. v. Wkitaker, 3 P. 297. 

36. It is competent for a party when sued before a justice of the peace for 
a sura over $20, to prove by his own oath a set-off to the plaintifl's demand, 
provided the set-off does not exceed $20. 

T/tompsan v. JmieSy 2 S. & P. 46. 

37. But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate for a sum exceeding $20, to pay a part, so 
as to reduce the claim below that amount, and take the case into another 
court by appeal, and claim the benefit of his own oath, so as to swear off the 
balance. Ibid, 

38. An action will not lie to recover back money paid in part liquidation 
of a note of hand, but not credited thereon, where suit has been brought 
upon the note, and judgment recovered — no effort being made upon the 
trial to obtain an off-set of the amount paid. 

DeSylva v. Hetiry, 3 P. 132. 

39. A defendant holding an account against a plaintiff, may use it or not, 
on the trial of a suit against him, or make it the ground of another action, as 
he pleases. Ibid, 

40. The 10th section of the act of 1802, "for the limitations of actions, 
&c.," does not embrace within its letter, on the equity of its construcdon a 
case where a plaintiff seeks to recover the amount of a promissory note, 
which as defendant to a previous chancery cause, between the same parties, 
he had relied on as an off-set, but which had been disallowed, and a decree 
rendered against him. Cummitis v. Colgin, 3 P. 393. 

41. In such case, it was held, that notwithstanding the chancery decree 
professed not to prejudice the right of action on the note, yet it could not re- 
strain the right of the party to the plea of the statute of limitations. 

Ibid, 
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1. THE DUTY AND AUTHORITY OF SHERIFF J HIS RETURNS, &C. 

IL LIABILITY OF SHERIFF ; OF PROCEEDINCfS AGAINST HIM ; AND OF ACTION 
ON THE BOND AGAINST HIS SECURITIES. 



I. The Duty and Autlwrity of Sheriff; — His Returns ^ ifc, 

1. Return of the service of writ must be in the name of the Sheriff. "Ex- 
executed by B. Brandon, D. S." held to be an imperfect return of service. 

Land v, Patterson^ A. R. 15. 

2. SheriflTs return, being a mere ministerial act, is amendable at any time, 
even after demurrer, Moreland v. Ruffin, A. R. 18. 

3. Indorsement of sheriff on ^'. ^., "no money made," is not a compli- 
ance with its mandate, and tli,e requisitions of the law, and is no return. 

Anderson v. Gunningham^ A. R. 48. 

4. Writ. returned — "executed by R. Brandon, D. S. for John Yancey, 
sheriff," is good. Briggs ^ McChire v. Greenlee, A. R. 123. 

5. Return — " received January 9, 1822, and executed, &c.," was execu- 
ted on day of its receipt. Wheat etaL v. State, A, R. 199. 

6. Not necessary that sheriff's return should show the delivery of copy 
writ. May field v. Allen, A. R. 274. 

7. Return of service of notice on W. G ., cashier, is no evidence that W. 
G. was cashier, on motion for judgment under statute. 

P. Sf M. Bank, Huntsmlle v. Walker, A. R. 392. 

8. On a writ against two defendants, the sheriff returns " executed ;" copy 
offered to defendant R, and not accepted — semhle — that it is to be considered 
as executed on R» only. Robe7'ts v. Johnson, 2 S. 13. 

9. A citation, when the sheriff is a party interested, must be executed by 
the coroner. Seawall v. Bates, 2 S. 462. 

10. Sheriff may appoint a general deputy by parol, as at common law, 
and a deed of conveyance executed by such deputy, in the name and under 
the seal of his principal, is valid. McGee v. Eastis, 3 S, 307. 

11. A sheriff, under the act of 1819, has no authority to give a casting vote 
between two candidates for sheriff, no such power being expressly given. 

State V. Adams, 2 S. 231, 

12.. A. sheriff may amend his return on an execution at any time, and such 
return will relate back and protect a purchaser as if originally correct. 

Brandon v. Snow Sf Cutmingham, 2 S.255. 

13. The return of " satisfied " on an execution, is presumed to be legal, 
and a sheriff to avail himself of the above principle, will not be permitted 
to show by the annexation of a date, that the execution was satisfied after 
the return day. Barton v. Lockhart, 2 S. & P. 109. 

14. When a sheriff sells property under an execution, which is incum- 
bered by a deed of trust, on which a sum of money is to fall due some months 
after the sale, the sheriff cannot legally adjust the true debt of his own au- 
thority, by paying the money to become due upon it out of the proceeds of 
the sale. * Baglon v. Scott, 2 P. 315. 
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15. When asheriflTin his return offers an excuse for not paying over th» 
whole of the money, which is insufficient, the court would be bound to disre- 
gard such excuse, and his own return is not conclusive in his favor, either as 
to the law or the facts involved. Ibid, 

16. When sheriff returns a writ, issued against three defendants, " exe- 
cuted," the court will intend that it was executed on all the defendants. 

CaTitly V. Moody, 7 P. 443. 

17. A sheriff appointed by the governor, to iill a vacancy, holds his office 
until the next annual election for representatives to th^ general assembly. 

State ex rel. James Murray v. Ayers, A. R. 323. 

18. In renewing sheriiPs bond under the act of 1822, the bond is ^ood 
though taken by the judge at chambers, and not in open court ; and tha 
judge at chambers may describe the amount of the^ penalty. IMd. 



II, Liability of Sheriff; of Proceeditigs agahist hin^j atid of actioff on 

the Bond against his Securities. 

19. On motion against sheriff for failing to return an execution at proper 
time, parol evidence admissible to prove failure. 

Anderson v. Cunningham, A. R. 48. • j 

20. On motion against sheriff for not returning execution issued from com- j 
petent authority and duly authenticated, he cannot object to its regularity of 
propriety. Ibid, 

21. In proceeding against sheriff and securities by motion, all the facts 
and circumstances required by the statute for the exercii^ of this suinmary 
jurisdiction must appear in the record. 

Yancey, et ah v. Hawkins, A. R. 171. 

22. A motion will lie against sheriff and securities for failing to return ca 
sa — statute 1819. Mc Whorter, et ah v. Mars, A. R. 376. 

23. The failure of sheriff to return execution, if not contested, is suffi- 
ciently proved by the official entries, and a jury is not needed. Ibid.' 

24. In an action against sheriff and his sureties, his claiming and exercis- 
ing the office, and their having executed an office bond, containing an ad- 
mission of the fact, estops them from denying that he is sheriff. 

Mc Whorter v. McGehee, 1 S. 546. 

25. In renewing sheriff's bond, under the act of 1822, the bond is good 
though taken by the judge at chambers; and not in open court, and the judge 
at chambers may prescribe the amount of the penalty. Ibid, 

26. A previous default by which the sheriff and former se<?urities might 
have Ifeen made liable for the same debt, is no defence to after securities. 

Ibid. 

27. Statues concerning sherifTs bond, construed. Ibid^ 

28. In an action against sheriff for false return, there must be a fraudulent 
intention, so as to charge him* — semble. 

Sutherland S^ Sutherland v. Cunningham, 1 S. 438. 

29. An execution against the sheriff must be directed to the coroner, and 
if directed to the sheriff it cannot be legally executed by the coroner, though 
delivered to him. Pope Sf Hickman v. StotU 1 S. 375. 

30. Prior to statute 1826, a motion would not lie against a sheriff, duly 
making his return, for failing to make the money on ^fifa. 

Williams v. McBroom, 1 S. 192. 

31 . Service of process by sheriff elect, before he was qualified, as the de- 
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puty of his predecessor, after the time for which he was elected has expir* 
•d, is valid. ' Gamer v. Clay, et al. 1 S. 482. 

32. Sheriff failing to take bail, not liable as special bail unless he had due 
notice as required hy statute. Neal v. Gaines, 1 S. 158. 

33. On motion against sheriff and securities, the record must show that it 
appears to the court they were securities. 

Mc Whorter et al. v. Marts, A. R. 376. 

34. In trespass, viet armis, againgt sheriff, evidence that the act done was 
by one of his deputies, is admissible. Preidtt v. Neal, A. R. 386. 

35. Not liable for discharging prisoner in obedience to an erroneous order 
issuing from judicial officer within his jurisdiction. 

Bender v. Graham, A. R. 269. 

36. Judgment against sheriff and his securities for failing to return an ex- 
ecution, should be the amount of execution and interest, and not for a fine of 
five per cent a 9ionth from the date of execution until judgment, as above. 

Mc Whmter, et al. v. Marrs, 1 S. 63. 

37. No excuse for sheriff's not returning an execution, that he put it into 
the post office. Ibid. 

38. To sustain a judgment on motion against a sheriff, the record must 
■how that he had notice of the motion. 

Mc Whorter et al. v. Mars, A. R. 376. > 
March 4r Banks v. Rogers, 1 S. 148. ) 

39. A motion will not lie for not returning an execution which had been 
superseded— *em5^. Ibid. 

40. Debt on sherifTs bond for failing to administer properly estates com- 
mitted to them, must be brought in the name of the judge for the use of the 
party injured, and they are liable in the same mahner as other administra- 
tors. Governor v. Gaatt, et al. 1 S. 388, 

41. It is not sufficient to effect the sheriff, with legal notice that the cita- 
tion was placed in his hands as sheriff against himself and another, and i^- 
tomed by him as to his co-defendant, '* not found." 

Seawall v. Bates, 2 S. 462. 

42. A sheriff may be permitted, even after judgment, to amend his return 
on a writ nunc pro tunc, so as to show that the writ was executed in fact on 
the defendant, Hejlin v, McMinn, 2 S. 492. 

43. Under act of 1819, ajudgment cm motion, may be had against sheriff*s 
securities, on notice to sheriff only. 

Neal et al. v, Caldwell, 3 S. 134. 

44. A sheriff is liable if he fail to make return three days'before the return 
term, and it is no excuse that properly was levied on and advertised to be 
sold on the first day of the return term, and that the. execution was retained 
to complete the sale. Ibid. 

45. The delivery of an execution to the sheriff may be proved by a me- 
morandum made on the execution docket, and the oath of the clerk that it 
was issued in conformity thereto, without the production of the writ or no- 
tice to produce it, • Ibid. 

46. In an action against a bank, sheriff's return that he served a process 
on the cashier, without proof that the person was such cashier, is insuffi- 
cient. St. John \. Tombecbee Bank, 3 S. 146. 

47. To sustain an action against sheriff for a false return of a j£ fa. it is 
necessary to show that there was ajudgment to authorize the issuance of ther 
Jifa, Tombecbee Bank v. Godbold, 3 S. 240. 

48. A memorandum, shewing the amount, parties, and date of the award 
•f judgment, signed by the clerk, is not sufficient for that purpose. 

Ibid. 



i 
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49. Judgment cannot be rendered against sheriff for an escape unless thn 
verdict expressly find that the escape was by his c6nsent, or through his neg- 
ligence; or, that the prisoner might have been retal^en, and the sheriff and 
his officers neglected to make immediate pursuit. 

Roundtree v. Smithy 1 S. 157. 

50.* The statute making sheriffs liable for failing to return executions^ 
three days before the court, admits of a leasonable excuse from the sheriff 
for not complying therewith. Roberts &f BcUtle v. Henry ^ 2 S. 42. 

51. Chancery has jurisdiction to release a sheriff when a judgment has 
been obtained against him, for filing to return an execution three days be^ 
fore a court, a sufficient excuse beipg shewn for such failure, and also for the 
failure to make a defence at law. Ibid. 

52. When two candidates for sheriff obtain an equal number of votes, no 
election is effected. &tate v. Adams, 2 S. 23^1. 

53. In such case a vacancy exists, which may be filled by executive Ap- 
pointment until the next general election. Ibidi. 

54. In proceeding against a sheriff and his sureties for failure to'pay over 
money collected on an execution, it is necessary to prove who the suire^ies 
are. Barton v. Bank of the State of Alabama, IS. & P. 47.1. 

55. Proceedings against sheriff and sureties, under the act of 1625, failing 
to pay over monies; it is requisite to ailed ge iri the notice by special avei»- 
raent, that the money had been demanded, and by whom that demand was 
made — ^but verdicf will cure the defect if the record show froofofthefact. 

BarUni et al. v. F. ^ E. Feck, 1 S. & P. 486. 

56. Such proceedings are not limited to the period, during which a sheriff 
holds his office, but may be instituted after that period has elapsed. 

Ibid. 

57. Damages at the rate of five per cent, per month, in such cases are al- 
lowed from the time the demand is proved to have been made until its col-' 
lection. Ibid. 

58. Money paid on an execution to a sheriff or constable after the day to 
which it was returnable or before the issuance thereat, will not amount to a 
satisfaction — and no motion can be sustained against a sheriff, under any of 
the statutes, for failing to pay it over— or an action be sustained against his 
su rcties. Barton et al. v. Lockhart, 2 S. & P. 109. > 

Bobo Sf Jackson, v. Thompson, 3 S. & P. 385. / 

59. A notice stgainst a sheriff, for failing to pay over money, must show 
that the party intends proceeding for damages, as well as the amount collec- 
ted and interest, X)therwise the former are not recoverable. Ibid. 

60. In trespass vi et armis, against sheriff, a plea of justification under 
process, must set out the process specially, and state every fact necessary to 
the justification. Harrisofi v, Davis, 2 S. 350. 

61. The process must be correctly described, if there is a variance, it can- 
net be given in evidence. Ibid 

62. Sheriff Cannot in such case, under the general issue, go into evidence 
to show that the sale under which the plaintiff holds is fraudulent. Ibid. 

63. Or that the goods taken were the property of the plaintiff's father— 
although found in possession of plaintiff and claimed by him. 

Davis V. Hoope?', 4 S. & P. 231. 

64. An action of debt may be sustained jointly against a sheriff and his 
sureties for a failure to pay over money collected by him, without first es- 
tablishing the liability and default of the sheriff by a separate suit. 

Govemorjor — Sfc. v. White et al. 4 S. &. P. 441. 

65. In such action it is a sufficient assignment of a breach to aver a gene- 
ral receipt of the entire amount collected and failure to pay over, without 
specifying each particular item received. Ibid. 
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$6. Ai) injury accruing to plaintiff in execution, from the mere impropriety 
t^f the return indorseci thereon by sheriff, would not authorize a proeeeding. 
against him, in the summary mode pointed out by Btaxute^^^emhle, 

Ayres v. Dobson Sf Hvghes, 5 S. & P* 441. 

67. In proceedings had under statute against sheriff, for not making the 
money on an execution, no notice of the "suggestion" to the court is neces* 
sary. Kirkman v. Harkins, 1 P. 22. 

68, The remedy against the sheriff for not making the money on an exe* 
cution is not limited to the return term of the execution, but may be sought 
at ja subsequent term. ^- " Ihid» 

' 69. Motion against sheriff's security, under the statute, for not paying 
over money collected by sheriff on execution — if the security relies for his 
defence on a denial of die. facts stated in the notice, the plaintiff is not 
bound to produce the sheriff's bond, to show that such defendant is security 
-^or if defijpdant desired to deny this he should crave oyer of the bond 
9Jid/p]eHd no^fi est Jkctum, . * ^misonv. Harper, 1 P. 431. 

70. iDhe plaintiff in execution, not the sheriff, is entitled to the benefit of 
a t^sft deed, on paying off the debt secured by it; and the trustee will be 
bound to execute, the trust. Baylor v, Scoit, 2 V, 316. 

71. Summary "proceedings, under the statute 1807, prg vide that defend* 
ant shall be entitled to same remedy against sheriff as the plaintiff in execu- 
tion for faiHng to pay over money; but this act does not extend to such 
defendant the remedies provided for plaintiff by subsequent acts of the le* 
gislature-^ — ^but this act is to be construed with reference to the laws then ex- 

• isting. ^ • I&id^ 

72. In trespass against sheriff, for wrongfully taking goods, under an exe- 
cution in attachment, the defendant in attachment is not a competent wit- 
ness to prove that he had sold the goods to the plaintiff for vahiable conside- 
rations nor is the record of the attachment cause, to which the plaintiff is 
neither party nor privy, its relevancy to the issue being not otherwise 
shewn — admissible in evidence. Burm v. Taylor^ 3 P. 187. 

73. When goods were levied on under an attachment, by the sheriff's 
deputy ) in the hands of a stranger whose receipt was taken for their dehvery, 
and were afterwards sold by the deputy — held, that trespass would he 
against sheriff, for the act of his deputy, in the levy and sale. Ibid, 

74. In trespass, for illegally taking the goods of plaintiff, the officer (no 
objection appearing to be made against the IpgaUity of the execution) may 
justify alone on the process under which he has acted. 

Fartner v. Flatiagan Sf Driver^ 3 P. 257. 

75. On suggestion against a sheriff, under the act of 1826. for failing to 
make the money under an execution; evidence that the property in posses* 
sion of defendant in execution, was sa^d not to belong to^ the latter, will not 
excuse the sheriff from a levy. Robertson v. Beavers, 3 P. 385. 

76. In an acti^m by plaintiff in a judgment, to recoter of sheriff's suretie* 
money received by shciiffs deputy thereon, notice ^td the sheriff's admiinf- 
trators that in the event of a pending suit being determined against the 
plaintiff in the judgment, the estate of the sheriff would be held liaUe — 
^Id sufficient, without the production of the receipts ^gned by the deputy. 
The sheriff, under such notice, appearing and defending the suit. 

McBroom et al, v. Governor, 4 P. 90. 

77. Plea to an action of trespass, "that the goods were taken as sheriff, 
by virtue of b, Jieri Jhciasy estops the defendant from afterwards alledging 
that the writ was not served upon him by the proper officer. 

Roberts v. Beeson, 4 P. 164. 

32 
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78. The sale by sheriff, under execution, of more goods than are. sufHcient 
to satisfy the process, -will render him liable to tlie extent of the additional 
goods sold, in the action of trespass. Ibid, 

79. When plaintiff in execution fails or refuses to give an indemnity bond 
to sheriff, as airected by statute 1807, and the sheriff has reasonable doubts 
whether the right in the property levied on, be in a defendant — such she- 
riff cannot be compelled to receive the bond of a co-defendant or security. 

Hall v. McHenry, 5 P. 123. 

80. In proceedings against sheriff under the statutes of 1807 and 1819, for 
failing to return an execution, the plaintiff is required in his notice to inform 
the sheriff on which of the two acts authorizing the proceeding he relies. 

Hillf sho-iff, Y, State Banky 5 P. 537. 

81. To warrant the proceedings the record must also show, that it was 
proved, that the sheriff did not return the execution. The failure to return, 
m these summary proceedings, cannot be presumed/'and every thing neces- 
sary to sustain the, judgment must appear on the record. Ibid. 

82. The proceedings authorized by these statutes, even construing them 
mpuri matefiay are not restricted to the return term of the execution. -' 

Ibid. 
S3. In an action or motion against a sheriff or his securities, to recover 
monies collected by him, and which it is alledged he has failed to pay over; 
an averment that a demand has been made before action* brought is essen-r 
tial, and a defect in this particular will vitiate the declaration. 

McBroom et al. v. Governor, 6 P* 32. > 
Broughton et al. v. State Bank, 6 P. 48. } 

84. In an action against the sureties of a deceased sheriff, for moneys col- 
lected and not paid over — a demand for which, had not been presented to the 
sheriff's representatives within eighteen months after granting administration : * 
it was held, that the non-presentation afforded no defence to the securities. The . 
extinction of the debt against the sheriff, being by operation of law. 

Ibid. 

85. Mere passiveness, also, on the part of a creditor does not discharge a 
surety on a sheriff's bond; as the creditor is under no legal obligation to be 
active, except at the request of the surety. - Ibid. 

86. Notice against sheriff and securities for monies collected on execu- 
tion, and which it is alledged he has not paid over, and returned executed; 
they must be produced at return term, and the motion indicated by them 
submitted, or they will be held to have spent their force and availability. 

BrougJvton et al. v. President ^ Directors of the State Bank, 6 P. 48. 

87. A notice to the sheriff alone, under the statute oT 1819 and 1826, 
authorizes a judgment against him and his securities, or any or eithe? of 
them, for monies collected on ^ji.fa. and not paid over, on demand duly , 
made. Ibid. ' 

88. A put-chaser at a sale, under an execution, will not be affected by a \ 
latent interest existing in the sheriff, in the avails of an execution, when that 
interest does not appear of record. Boren et al. v. McGehee 6 P. 432. 

89. A sheriff is not liable as a trespasser for executing a process, when a 
supersedeas had been granted suspending such process, but no notice there- ' 
for had been given to the sheriff, the notice must be actual and not construc- 
tive. But although the sheriff may justify, for an act done under such pro- ' 
cess, yet no third person accompanying the sheriff can be protected, such * 
third person being a volunteer, acts at his peril, 

Morrison et ux. v. WrigM^ 7 J*. 67. * 

See Payrnent — Escape — Discontinuance. 
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1. Words charging the crime against nature, are not actionable in them- 
selves. Cobum V. Harewood, A. R. 94. 

2. Slanderous words are to receive the construction which is most natural 
and obvious, and are to be understood in the plain and popular sense in 
which the rest of the world understand them. Ibid, 

3. The words, "you have altered the marks of my four hogs," are in 
themselves actionable. Perdue v. Bentiet, A. R. 138. 

4. The declaration averring that the words were spoken falsely and mali- 
ciously, and with intent to subject the plaintiff to the penalty of the law— 
against altering or defacing the mark or brand, &c.; it is after verdict to be 
presumed, that the slanderous words charged that the altering &c. was with- 
out the owners consent. Ibid, 

5. No error, if judgment in slander be entered as in debt. Ibid, 

6. After verdict, words charging homicide generally, shall be deemed 
sufficient. Taylor \,, Casey, A, ^,25S, 

7. Charge of larceny — pleas, "not guilty," and "justification," evidence 
to prove a larceny of like description as charged, admissible. 

Adams v. Ward, 1 S. 42. 

8. Defendant having plead justification, and offered no evidence to sup- 
port it, shall not, after the evidence is closed, be permitted to withdraw this 
plea. Lea 8f wife v. Robertson, 1 S. 138. 

9. Words which charged plaintiff with "perjury," are in themselves action- 
able, although they do not refer to any particular swearing. Ibid, 

10. The words charged in the declaration,"she did wilfully and corruptly 
\ perjure herself on the examination before the justice;" proof that defendant 
I in a conversation as to the proceedings before the justice, on which plaintiff 

had testified, said that she had sworn to two falsities does not sustain the de- 
claration. Robertson v. Lea ^f ^oife, 1 S. 141. 

11. Charge for saying that she had stolen his sheet and shirt, not sustain- 
ed by proof that defendant said she had taken his sheet and shirt, and was 
so fond of money that nothing could slip through her fingers. Ibid, 

12. In slander, where words are unequivocal and convey a direct imputa- 
tion of crime, and point with certainty tew the person, no colloquium is ne- 
cessary. Tkirman v. Matthews, 1 S. 384. 

13. To say of a person, he is a counterfeiter, is actionable ^6r*e. 

Ibid, 

14. Words are to be construed according to their common import. 

Ibid, 

I ♦ 15. The words, "he swore a lie," colloquium — of plaintiff's testimony 

» on a trial before a justice, actionable per se; nor is it necessary that the 

^ justice should have had jurisdiction, or that plaintiff was duly sworn, or that 

I the matter charged as having been falsely sworn were material to the issue. 

Harris v. Purdy, 1 S. 231. 

16. By statute 1824, a general verdict on good and bad counts in slander, 
is good. Ibid. 

17. Defendant not permitted to show that the plaintiff was an incompe- 
tent witness in the case he testified and to which testimony, the slanderous 
words were directed. ihidf, 

18. Not necessary to prove nj«v^ or special damage. Ihid, 
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19. Words charging a party with having broken open and read a letter 
tent by mail, are not actionable j!?^ 9e, 

TUlTwuse V. Fecic, 2 S. & P. 395, 

20. It 18 not necessary to insert the inducement specially in every count 
in the declaration, such inducement being set forth in the commencement of 
the declaration, and referred to generally in the remaining counts by the 
words "aforesaid." Canierhury v. HiU^^ 4 S. & P. 224, 

21. Words charging one with having "sworn a lie in a trial, before esquire , 
T, actionable jp(^ ^ proof being made that T was a justice of the peace. 

Ihid. 

22. To say of a woman, "she is not chaste, and I have kept her," "I 
have had criminal conversation with her, I have had sexual intercourse with 
her," do not imply ati offence made indictable by the statute of this State, 
consequently the words are not actionable, per se. 

Berry v. Carter et tea;, 4 S. & P. 387. 

23. In slander under the plea of justification, the defendant will not be 
permitted to vary the issue tendered. Lathan v. Berry, 1 P. 110. 

24. Nor would a defendant be allowed to give evidence of his subse- 
quent justification of his slanderous words, thus creating evidence for his » 
defence. Hid, \ 

25. Evidence going to show that the plaintiff was suspected of being 
guilty of the offence imputed to him, by the words charged, is not admis- 
sible under the plea of justification, which plea undertakes to prove the 
truth o£ the words. Commons v. Walters, 1 P* 323-377. 

26. Where a plaintiff sues for an injury done to his character by a parti- 
cular charge uttered and published against him, proof of a want of charac- 
ter by a general suspicion of his guilt in the very particular charged, is ap- 
propriate testimony under the general issue; but it is necessary, to authorize 
the admisssion of such testimony, that it should obviously relate to a time 
anterior to the uttering of the words charged to be slanderous. 

Ibid* 
27« Although it is not sufficient in an action of slander, that the words 
proved to be tantamount to the words charged, it is sufficient if they be 
substantially the same : Thus, the words " are you not afraid, as you have 
perjured yourself" are hfeld to be substantially the same with these— "you 
are perjured ; " and these words are clearly actionable fer se, with or with- 
out a colloquium. Ihid: 

28. If it be ailed ged that a particular affidavit was made, or a particular 
trial had, the same must be proved as laid ; but if it is merely charged that 
defendant said of plaintiff "he swore to a lie, " in reference to a certain affi- 
davit before a justice, the words are actionable, and if they be proved in re- 
ierence to such affidavit, the count will be sustained, without further proof of 
the proceedings before the justice of the peace. Ibid. 

29. To say of a member of the legislature in reference to the future dis- 
char<ye of his duties, that he is " a corrupt old tory," held not actionable per 
^. ° Hogg v.Dorrah, 2 F. 213. 

30. Words charged as slanderous, are to be construed neither in their 
most harsh or innocent sense, but in their plain and common acceptation, and 
according to their popular use and obvious import. Ibid. 

31. It is well settled that words may be actionable if uttered against offi- 
cers, which would not be so if spoken against common citizens ; but words 
to be actionable as to officers, must relate to past conduct, implying crimina- 
lity or moral turpitude, and not to the prospect of future misconduct in office. 

Ibid. 

32. To charge one with having burned a gin house, is actionable jper«f. 

Waters v. Jones. 3 P. 448. 
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33. "^o say of one " I believe you are guilty," &c. of a crime, is equiva- 
lent to a positive charge , so it is a good cause of action to say " it u the 
general opUtion of the people of J'* neighborhood that he, J!, burned CV. gin 
house,^* or \ I can prove that J. burned the gin house of G.hy H^^ or **that 
J, was in a cifndition about the gin house, previous to the burning of it, which 
caused every person in J's settlement to believe J. did bum the gin housed 

Ibid. 

34. To say of J, '* that he has been at different times close about where 
C's gin house was burnt, in disguise, with a sheep-kin or bear-skin," is not 
actionable. Ibid. 

35. In this action, evidence of the plaintiff's character is admissible. 

Ibid. 

36. An averment to wit: '*you (meaning the plaintiff and others) are a 
gang of murderers — you killed Taylor, and you know it," held to be suffi- 
ciently certain, and entitled the plaintiff to his separate action. 

Chandler v. Holhnvay, 4 P. 17. 

37. When a plaintiff avers that one, whom he is charged to have mur- 
dered, was killed, the manner of such killing need not be set out. 

Ibid. 

38. The principle that where words, some actionable, and others not, are 
alledged in a count, it is sufficient to prove those that are actionable; applies 
to a case where the application of some of the actionable words is shewn, and 
that of the others does not appear. Ibid. 

39. The common law rule that a general verdict upon a declaration in 
slander of several counts, where one is defective, is bad ; is abrogated under 
the statute of amendments of 1824, in all cases where the declaration con- 
tains a substantial cause of action, and a material issue is tried. Ibid. 

40. The verdict upon the plea of not guilty, " that the jury find the issue 
for the plaintiff," &c., is sufficient. Jbid. 

41. Defendant cannot show the truth of the words charged as slanderous 
in mitigation of damages, but any facts or circumstances which will rebut or 
repel the presumption of malice, are properly admissible under the general 
issue. Kennedy v. Dear, 6 P. 90; 

48. Malice is essential to be shewn, and therefore, when a defendant has 
charged plaintiff with perjury, for having used the term " violent" in an affi- 
davit, describing an assault and battery committed by defendant on plaintiff, 
the legal import of which term appears to have ,been misapprehended, it 
may be shewn in mitigation of damages, and to rebut the presumption of 
malice, that defendant vttered the slanderous words with reference alone to 
his understanding of the plaintiff's use of the term " violent." Ibid, 
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1. When a generic term is employed in a statute, and is succeeded bv 
one more definite in its meaning, it is necessary in an indictment, upon sucn 
statute, to use the particular and not the general term. 

State V. Pluncket, 1 S. 11. 

2. The statute of 1811, against marking hogs without the owner's con- 
sent, and imposing a penalty of twenty dollars, to be recovered in an action 
of debt, '^supersedes and must be considered as repealing the 24th section 
of the act of 1807." Reagh v. Spann, 3 S. 100. 

3. Under that statute no previous connection of the offence is required to 
recover the penalty — proof of the commission of the act at time of trial ia 
sufficient. IMd^ 

4. Under this statute a judgment final on demurrer cannot be rendered, 
the penalty can be recovered only on a trial on the merits, on proof* or con- 
fession of the guilt. Ibid, 

5. The statute of 1819, does not divest the court of law and equity in this 
State of a general superintending control over the pleadings and proceed- 
ings of suitors therein: they may set aside office judgments, whether of 
default or non suit, upon cause, and even after judgment has been per- 
fected. Acre V, Ross, adm, 3 S. 288. 

6. The act of 15th December 1821, conferring a military title, and set- 
tling an annuity for life upon Samuel Dale, for services rendered and losses 
sustained during the creek war, as set forth in the preamble thereto, was an 
act of ordinary legislation and created no obligation or contract, on the part 
of the State, nor vested any right in the annuitant, and it was competent for 
the Legislature, at any subsequent time, to repeal the said act. 

Dale V. Governor, 3 S. 387. 

7. The statute of 1812, which relates to the action of assumpsit for rent, 
applies only to cases of demise, apd when there exists an agreement creating 
the relation of landlord and tenant. Bell v, Ellis heirs, 1 S. 294. 

8. The act of 1823, declaring a forfeiture of the charter of the Huntsville 
bank, to ensue from a failure to pay specie for its notes, did not take from 
the bank the right to sue in its corporate capacity. 

Ilufitsvitte, Bank v. McGehee, 1 S. & P. 306. 

9. The 11th and 13th section statute 1807, "concerning witnesses, con- 
tain distinct and independent provisions for taking testimony in the different 
modes presented, ana a party seeking such testimony is at liberty to select 
cither course. Glover v. MUZings, 1 S. & P. 28. 

10. The statute of the State, in relation to lost notes, does not deprivo 
chancery of jurisdiction. Tindall v. Childress Sf May, 2 S. & P. 250. 

11. Statute 1820, providing for the reservation of novel and difficult 
questions, in criminal cases, was intended to exclude misdemeanors. 

Callahan v. State, 2 S, & P. 379. 

12. The statute allowing a party his own oath, when the writ in controver- 
sy does not exceed $20, is an mnovation of the common laws, and must be 
construed strictly. Lock v. Miller, 3 S. & P. 13. 

13. The statute of 1827, in relation to summary proceedings on bonds 
given to officers indemnifying them against levy and sale, is not to be con- 
ftruf'd strictly against the officers in favor of the obligors, 

Attwod, V. Craig, 3 S. & P. 21. 
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14. The statute 1828-29, defining the liability of indorsers, act upon the 
neUure of contracts, and not merely upon the remedy for inforcing them; and 
so do not embrace the case of a note, assigned prior to their passage. 

Bloodgood V. Cammach, 5 S. & P. 276. 

15. The law never favors the repeal of a statute, by implication, even 
"when there is a want of harmony among several on the same subject, unless 
the repugnance be apparent, or in their operation they be irreconcilable. 

Wyman etaL v. Campbell et al, 6 P. 219. 

16. The statute of 1819, which provides that the borrower may estab- 
lish a defence of usury, by his o^vn oath in certain cases, does not extend to 
contracts made out of this State, by persons residing in other States. 

WUsm V. Walker, 3 S. 211. 

17. Quere — Does the statute operate, where the original parties to the 
contract are dead, equally as if living? Ibid. 

18. The act of 1814, concerning attachments, relates to attachnaents is- 
sued by and returnable before justices, and not to those returnable to courts. 

Brotcn v. Massey, 3 S. 226. 

19. The statute allowing amendments in proceedings before justices, does 
not authorize a change in the names of parties. 

Friensmi ^ Shortridge v. Blakely, 3 S. 267. 

20. The authority conferred by statute on judges of the county courts,* to 
grant writs of certiorari and supersedeaSy is given only for the purpose of 
removing a cause from the justice's jurisdiction, that the party complaining 
may have a trial de iiovo, Boyd v. Woodjlref 3 S. 357. 

21." And such authority to supersede executions from their own courts, 
cannot be extended to supersede perpetually those issued by justices of the 
peace. Ihid, 

22. A retrospective act of the Legislature, which would take away the 
right of property or dissolve the obligation of a contract, would be uncon- 
stitutional and void. 

Aldridge v. 7}iiscumhia, Courtland i^ Decatur R. R, Camp. 2 S. & P. 199. 
^ 23. But the Legislature may pass an act that in many respects would be 

retrospective and yet valid: such as an act changing a remedy after, a caus^ 
of action has accrued— changing the jurisdiction of a court or a mode of se- 
curing testimony, &c. Ibid, 

24. Semble the prohibition against the passage of ex post facto laws in 
the constitution of the United States, applies to criminal not civil cases. 

Ibid. 

25. The condemnation of private property to the uses and purposes of 
the Rail Road Company, under a charter granted by the Legislature,which 

. allows to the party whose property is condemned, a just compensation to be 
ascertained by a jury, is clearly within the power of the legislature. 

Ibid. 
2%. Where a statute adopts a common law offence, all the common law re- 
requirements, in defining the offence, should be followed in the indictment. 

State V. Absence, 4 P. 397. 
.27. When a statute describes an act as a crime or misdemeanor of parti- 
cular grade, the indictment need not state the legal conclusion, that such act 
amounts to such crime or misdemeanor. Ibid. 

28. Thus, in an indictment for mayhem, i't is not essential to charge the 
offence to have been committed Jeloniously, Ibid. 

29. Indictments framed on statutes, must conform strictly to the words of 
the enactment. ' State v. Brotvn, 4 P. 410. 

30. Thus, an indictment nv,der the statute of this State, for stealing slaves, 
omitting an allegation, that R «r W^^® stolen out of,, or from the possession of 
the master or overseer — h^] 'L^S* Ibid. 
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31. To construe a statute according to its equity, is to give an effect Id it 
according to the intention of the law-makers as indicated by its terms and 
purposes. Blakeney ▼. BlakeMey^ 6 F. 109. 

See AdmiraUif^^AUackmenU — Practice — Circuii Court — Co^ — ComUy 
Ckmrt'^^Dower — Election — Executor and Adminiiirator^Justieeg 
Coiutruetion ^-^Regisiratum-^Revemut'^Trespau amd E^edmetU 
Trutieeg Unwernty — Usury. 
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I. or TBK JURISDICTION AND POWERS Of* THE SUPREME COURT. 
II, PRACTICE IN THE SUPREME COURT. 



L Of the Jurisdiciiou and PaioerB of the Supreme Court. 

1. The act of 1819, which authorizes an original motion agamst tax-eol- 
iector, to be made in the supredie court, is repugnant to the constitution of 
the State, and void. , ' State v. Flinn, A. R. 9. 

2. The supreme. court has appellate jurisdiction in chancery. 

Adm^r. Lewis v. Lewis^ A. R. 35. 

3. The act of 1820, authorizing the^eference of criminal cases of ques* 
tions of law ** novel and difScult,'' does not enlarge the jurisdiction of the 
court, but only provides an additional mode of bringing causes 6f this na* 
turtt, after final judgme]|t into this court 

Pklemiatg v. Siate^ A. R. 42,. 

4. Has no jurisdiction of points referred, and novel and difficult, until a£> 
ter final judgment. State v. Sampson 4* Reed, A. R..266. 

5. Has original jurisdiction of mandamns .and quo warrauto. 

Mead v. Dun, A. R. 46. > 
Murry v. Ayres, A. R. 323. J 

6. On judgment by nil didt tor an amount less than what by the writing 
appears to be due, uie court will on wnt of error by pkdntiif, correct the 
juogment at his cost. Mason v. Snutt^, 1 S. 275. ■ 

7. Will not reverse the decisions of inferior courts .upon the subject of 
new trials. * Leoatt v. Stetoart, 2 S. ij^. 

8. Will not entertain a motioh for an attachment for the breach of aa in- 
junction perpetuated here, on an appeal from an inferior court ; in such case 
redress must be had from the tribunal from whence removed. 

Gates V. McDauiel, 4 S. & P. 69. 

9. The supreme court has authority to istiue writs of injunction. 

Pants by Cruardian v. Tkscumbia R. R. Co. 4 S. & P. 421. 

10. The supreme court ha^ no authority upon the relation of the attorney 
general in behalf of the State, to inquire into the ccmstitutionali^ of an ap- 
pointment by the legislative department, of a judicial officer. 

State exrd. Att*y Gen.y. Paul, 5 S. & P. 40. 

11. The supreme court has no power to control the discretion c^ an in- 
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fenor court In regulating pleadings, allowing amendments, and filing addi^ 
tion0>l pleas ; but this must be understood to be confined to such pleas as are 
consistent with each other, and with the regular order of pleading. 

Tate, Guardian v. Gilbert, 2 P. 386. 
' IS/ When an appeal is taken from a decree in chancery, and it appears 
•thAt neither of the parties litigating the cause are entitled to the subject of 
the decree, but a.third person, not* party to the appeal, this court cannot 
reverse in favor of the latter. jyjorgun, exW, v. Crabbe, 3 P. 470. 

13. This courk h s no authority to amend the decrees or judgments of an 
inferior court, they being such as should have been rendered by authorizing 
their immediate execution. 

Sadler et al, v. Houston 8f Gillespie, 4 P. 208. 

14. Or to consider instructions made by an inferior court, in relation to a 
d«ed which is not set out in the record, nor its provisions stated. 

y Bank Slate v. Dade, ex ret, 4 P. 252. 



I 



II. practice in the Supi'eme Court, 

15. It is not necessary that* prisoner should be present at his triaL in su- 
preme court. ■ Phleming v. State, A/ R. 42. 

16. Refusal to grant new trial upon the ground that the verdict is contra- 
ry to evidence, not §ubjec.t to be re versed, in this court*. ^ Ibid. 

17. If plaintiff in error does not appear <whei? case is called, judgment 
will be affirmed. • Hunter v. Longmin, A. R. 99. 

18. When the evidence cffifered has no tendency t6 defeat a recovery, and 
was wholly inadmissible, the appellate court will not reverse a judgment up- 
on the ground that the judge's charge was not wholly correct. 

. Scott y. Hancock, 3 S. & P. 44. 

19. To authorize a reversal of a, case there must be a concurrence of a 
majority of the court in tbe conclusion on some point, although they may ar- 
rive at such conclusion by different reasons ; but where each of the jude^es 
was of the opinion that there was error, but no two of them agreed on the 
same point, the judgment w^s not reversed. 

Cook V. Drew, 3 S. & P. 392. 

20. This court, when a case is brous^ht a second time before it, will not 
question the correctness of the law under which it may have been first deci- 
ded. Meredith v. Sfauk, 4 S. & P. 54. ) 

Oee V. WiUiamson ^ Nic^lson, 1 P. 313. ) 

21. When the result of a (decision below is correct, this court will not re- 
verse it because the inferior court has assigned improper grounds for its de- 
termination. * Dawson v. Turner, 5 S. & P. 195. 

22. When matters in controversy have been referred to commissioners by 
a chancellor, and pn an appeal it appears that exception to any special mat- 
ter has not been taken before the commissioners, this will not bar the right to 
the exception in this court. ' Colgin v. Cummins, 1 P. 148. 

23. The supreme court has no jurisdiction of a case brought up by a writ 
of error for reversing an order of the circuit court exercising chancery juris- 
diction dissolving an injunction; the proper remedy under the statute being 
by appeal. The statute is an enabling one, and a party who desires to avail 
himself of it, must pursue the directions of it.* 

Russell, et al, v. Pierce, 7 P. 276. 



*' This statute was passed in 1836, Drevious to which no revision in such case was allowed. 

33 
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24. Eren after ar^ment on errors assi^ed, the court will suggest thaC 9t 
second certiorari will bring up a sufficient transcript, and award it if prayed 
for, and the court will amend a clerical error at the cost of the parties, with- 
out damages. Br (rum 4r Parsons v, Torver^ A. R. S70, 

25. Copy of bond inscribed in the transcript without oyer is no part of 
the record. Mullary v. Caskaden, A. R. 21. 

26. After joinder in error, additional assignment not permitted, unless ob- 
vious justice requires it. Myrick v, Chamhlain, et al, A. R. 357. 

27. Error amended in court below after writ of error brought, judgment 
affirmed at costs of defendant in error. 

Broion 4r Parsons v. Torver, A. R. 370. 
2S. Motion for judgment *on certificate, two writs of error appear to have 
issued on the same judgment, the transcript filed and cause pending on the 
first — motion denied. Brahaii et al. y. Johnson, A. R. 382. 

29. Certificate on judgment produced — plaintiff in error shows transcript" 
in same cause m which there is no entry of judgment — judgment on the 
certificate. Kennedy y. Harris, A. R. 135. 

30. Indorsement of writ will not be looked to to sustain errors. 

Ftant.etaL v. Malone, A. R. 92, 

Lee V. Adkins, A. R. 187. 

Mayjield v. AUen, A. R. 274. 

Peters v. Johnson et al, A. R, 100. 

31. But will be looked lo to sustain judgment. 

Davis V. Chester, A. R. 385. 

32. Bill of exceptions must be taken and sealed during the trial. 

Powers V. Wright, A. R. 66. 

33. And the points must arise on the evidence, and be applicable to the 
issue. Wilson v. Jackson, A. R. 399. > 

Camphell v. Cheen, A. R. 30. J 

34. Paper therein referred tn and not copied at time of sealing, must be so 
described and identified by marks, &c., that another paper cannot be copied 
in lieu of it. Loony v. Bush, A. R. 413. 

35. Continuance, or matter from which it is to be inferred, should appear 
in the recordi Kennon v. Bell, A. R. 98. 

Kennedy v. Pickering, adrrCr, A. R. 137. 

Mendenhall v. Smith, A. R. 380. 

Clemens v. Judson ^ Banks, A. R. 395. 

McRory v. Vinzant, A. R. 401. 

S6. Assignment of mere technical errors made before motion for affirm- 
ance, but not within the three first days — judgment affirmed on motion. 

McDonald v. Elliot, 1 S. 219. 

37. With the transcript of the proceedings at law, the clerk certifies a copy 
of a release of errors as written on a bill in chancery filed in the same court, 
for the purpose of obtaining an injunction ; the release is part of the record, 
and judgment must be affirmed. Thompson v, Ayres, 1 S. 171, 

38. Judgment by default, the transcript contains a bail bond but no writ. 
Judgment sustained. . Chcy v. Winston, 1 S. 149. 

39. Exceptions not certified to by the presiding judge, or noted in 
writing at the time of trial, cannot be considered as on the record. 

Tomhecbee Bank v, Malone Sf Co, 1 S. 269. 

40. No error will be considered which is not specially assigned. 

Stebhins v. Fitch, 1 S. 180. 

41. The record contained three pleas, which were demurred to, but no 
disposition of them appeared, there was a trial on the merits, and motion in 
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arrest of judgment. Held, that tbe motion in arrest, was an abandonment 
of the pleas. Davis v. Dickson, 2 S. 370. 

42. There being in the record a plea and demurrer thereto undisposed of, 
the cause must be remanded, and final judgment cannot be rendered in th^ 
supreme court. Miller v. Pennington, 2 S. 399. 

43. By an agreement it was consented that the pleadings should be made 
up after trial, and a declaration appeared in the record which was insufficient. 
The court held, that the agreement cured all defects in the pleadings, and 
stood in lieu of the proper issue. 

McGrewv. Adams Sf EUiot, 2 S. 502. 

44. A judgment will be presumed to be in full force, though a writ of 
error be sued out, when the record shows no disposition of the writ. 

Gee, adm, v. Nicholson, 2 S. 512. 

45. To two writs of error one record was returned, containing two judg- 
ments; the repord being applicable to neither, the writ should be dismissed. 

Smith V. Hearne, 2 S. 169. 

46. The clerk of the court below cannot, after a party to a judgment is 
dead, issue a writ of error against the representatives of the deceased. 

Seawall v. Bates' adrrCrs. 2 S. 462. 

47. It seems that in such case application must be made to this court for a 
sd.fan to the representatives, or certiorari <on proof of the death of the op- 
posite party, 1 hid. 

48. It will not be judged as a variance between a scirejacias and a record 
—that the record does not show the amount of costs recovered as averred 
in the scire facias. The allegation on the scirejacias may be proved at the 
time of trial by the fee bill. 

Sanders 5f Fenwick'y. Reeves, 3 S. 109. 

49. When the court below has erred, but the record shows that on another 
ground the plaintiff is not entitled to recover, the court will not reverse a 
judgment below obtained by defendant. 

Johnson adm^r, v. Wren, 3 S. 172. 

50. Nor can appellee claim a dismissal of the writ of error, after ap- 
pearance for writ of citation. Naylor v. Phillips, 3 S. 210. 

51. A variance in the name of plaintiff, as stated in the appellate court, 
from that stated in the judgment, warrant or summons, apparent of record by 
oyer or otherwise, is fatal on demurrer. 

Mqfet Sf Singleton v. Wbolridge, 3 S. 322. 

52. The appellee having prevented the writ of error from being 
properly prosecuted — ^his motion for affirmance upon certificate will be de- 
nied, and the appellant allowed to dismiss his writ, so as to prosecute anoth- 
er. Mitchellv, Russell, 3 S. 53, 

53. Judgment on affirmance may be rendered on certificate in cases of 
appeal as well as of writs of error. » Adams v. Adams, 3 S. 57. 

54. It is only plaintiff who can file the record in this court ; and if ho 
omits to do so, defendant may have judgment affirmed on certificate. 

Thacker v. Mi/rick, 3 S. 184. 

55. The certificate authenticating the record is sufficient for this purpose, 
but he cannot be allowed the costs of the record. llnd. 

56. Where a defendant dies after judgment; to prosecute a writ of error 
against his representatives, the proper course is to apply to this court for a 
certiorari to bring up the recori ^^^ ^^^ ^ scire facias against his adminis- 
ii'ators, to make them defen(}^jjts. Seawall v. Bates* admWs, 3 S. 199, 
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67. Refusal by the court below to non pros a plaintiffy ia an exercise of 
discretion not revisable in tbis court. Ibid, 

58. A party can have no bearing in the appellate court upon tbe overrul- 
ing of bis demurrer, wbere it was afterwards i^itbdrawn, and an issue form- 
ed to tbe country ; tbe case tben stands as if no demurrer bad been filed. 

Acre V. Ross, Adm. 3 S. 288. 

59. Wbere, in an action on a bond^ a special 4)lea in bar alone is pleaded, 
a demurrer to wbicb is overruled in tbe court below, and on writ of error 
tbe judgment on demurrer is reversed, .and tbe pleabolden radically bad, tbis 
court will render tbe proper judgment. 

M' Causelmid v. Drake, 3 S. 344. 

60. A refusal of tbe court below to permit an<amendment of a plea after 
tbe overruling of a demurrer, will not l»e revised by ibis court, unless it is 
sbewn in tbe record, in what tlie proposed alhendment«c»nsisted. 

Craig V. Blow, 3 S. 448. 

61. Where no step is made below^ to take advantage of any defects in the 
declaration, if any there be, this court will not under the statute examine 
into them. Chapman v. ArringUm, 3 S. 480. 

62. Scire Jadas, to the representatives of an estate, to make them parties 
to a suit, must be directed to them as such. 

Heirs of Caller \ , Malone,etal. 1 S. & P; 305. 

63. The supreme court will not entertain an exparte motion to make indi- 
viduals parties to a suit, on the return of a general scire fada^ only served 
on them, without evidence of their representative character. Ibid, 

64. The appellate court will not consider tbe proDriety of a decision of 
an inferior court, made in respect to a motion proposed by such court witliout 
any proof having bee;i offfered to sustain it. 

Diekerson 4r Wairie v. Toubnin, 2 S. & P. 52. 

65. When a cause appears from the record to have been continued several 
terms by defendant, ana the jury find a verdict as on issue joined — in the 
absence of any exceptions to the want of an issue in the court below, the 
appellate court will presume su«h issue to have been joined. 

Castleberrj/ v. Pearce 2 S. & P. 141. 

Wheelock v. Fitch, 3 P. 389. 

Copewood v. Taylor, V P. 33. 

66. If a party elect tlie determination of a jury upon an issue properly 
belonging to the court, he will not be permitted to assign it as error. 

Judge Limestone county v. French, 3 S. & P. 263. 

67. Writ of error lies on motion to retax costs. 

Smith V. Dmialdson, 3 S. & P. 3^3. 

68. This court will not encourage an omission to make out assignment of 
errors, by setting aside judgment taken for want of them. Under very pe- 
culiar circumstances the rule may be*rel&.xed. 

Waters v. Creagh, 4 S. & P. 81. 

69. Points raised in this court relative to the testimony in a cause should 
Appear to have been distinctly presented to tbe court below, otherwise all 
proof respecting such point, will not be presumed in the bill of exceptions^ * 
and the presumption will be indulged to sustain such judgment, that the 
evidence was in fact introduded but not spread upon the record. 

Ri^es ^ Mather v. McClosky 8fHaga?i, 5 S. & P. 330. 

70. An allusion in a bond of record, In the case, made by way of recital, 
Tf'u rring to the case as an appeal — the bond, bearing date subsecjuent to^the 
te T at wbicb judgment was rendered — isinsufEcient to show to this court, 
Uru in appeal was applied for or granted. 

Hoin V. Mcllvain ^ Collier, 1 P. 285. 
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71. When three terms have intervened without any shevjring to the court 
of the existence of any writ of error or appeal, and without the prosecution 
of a certiorari to obtain the writ of error, it is cause of dismissal. 

Ihid, 

72. When a citation has been issued but not served upon defendant, a 
scire facias ad ofidf is the proper process to coerce an appearance. 

Lecat V. SaUee, 1 P. 287. 

73. A motion to dismiss, for want of service of a citation, when made at 
the third term from the filing of the record, no scire facias having issued, 
will be sustained, unless^the plaintiflPmake the requisite shewing of surprise. 

Ihid, 

74. This court has no authority to amend the decrees or judgment of in-, 
ferior courts — they being such as should have been rendered by authorizing 
their immediate execution. 

' Sadler etux, etal.v. Houston Sf Gillespie, 4 P. 208. 

75. Or to consider the instructions made by an inferior court in relation 
to a deed, which is not set out in tjie record, nor its provisions stated. 

Bank^ of the State v. McDade, et al. 4 P. 252. 

76. Or to consider errors assigned on the transcript of a record, without 
such transcript is properly attested by the clerk. 

Kennedy v. Spencer, 4 P. 272. 

77. The court will not refuse to render a judgment on certificate, where 
the transcript has not been filed within the fijrst three days of the term, 
merely on affidavit that the case is not brought up for delay, and that the 
clerk below is interested and has not sent up the transcript, it not appear- > 
ing that any diligence has been used to obtain the transcript from the clerk, 
the court however, will grant relief, when it can be sh^wn that the record 
could not be procured, or when it shall be produced at a subsequent day in 
term. \ ' Arrington v. Howell,^: P. 317. 

78. When the death of a plaintiff in error is suggested , and no personal 
representative afterwards appears, the suit will be abated, but judgment 
cannot in* such case be rendered against the sureties to the writ of error 
bond. E'Jtglish v. Andrews, 4 P. 319.* 

79. This -court will not set aside a judgment obtained on certificate, on 
motion to file a complete transcript of the record and proceedings thereon — 
no return being made to'a certiorari previously issued to complete the record, 
and the transcript sought to be filed, appearing to have been certified from 
the court belo^, upon a writ of error sued out ta a previous term of this 
court and not prosecuted. Hayden Sf Epe7ett v. United States, 4 P. 393w 

80. This court will not amend a judgment of affirmance at a subsequent 
term to that at which rendered, and award damages on the production of a. 
copy of the writ of error bond, and the suggestion that the^ond or a copy 
was not in court when the judgment was affirmed. 

Gayle v. Agee, 4 P. 439. 

81. A motion to strike a cause from the docket' on suggestion that the tran- 
script had been improperly, filed, comes too late after the court has permitted 
it. Perryman v. 'Burgsier, 4 P. 505. 

82. The practice of bringing before this court voluminous bop^s or pa- 
pers, by attaching them to a bill of exceptions, or as references, is irregular 
and improper ; such parts of them as are pertinent should be inserted in the^ 
bill of exceptions. Chximherlain v. Darringtmi, 4 P. 515. 

83. When the transcript of a record is on file, though, imperfect as to the 
attestation of the clerk, the judpnent-will not be affirmed on certificate, at 
the first term — the practice ij. gucb cases authorizing a certiorari, 

Kennedy v. Spencer, 4 P. 272. 
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84. A writ of error not shewing the term to which returnable, may be 
amended by its teste, or the bond or citation. 

Lyon V. Malane, 4 P. 414. 

85. It is good cause for the dismissal of a writ of error, that it recites the 
names of persons not parties to a suit, as shewn by the transcript. 

Roberts V. Taylor, et al, 4 P. 421. 

86. The certificate of a clerk below appended to a transcript in this court 
as to an indictment in a cause which is subjoined, must be taken as true. 

State V. Greenwood, 5 P. 474. 

87. So when papers in a cause are sent from one county to another, on 
change of venue, and afterwards removed into this court, it will be presumed 
from the clerk's certificate in the absence of any contest as to «their verity 

* below, that the clerk has transmitted the proper papers. Ibid. 

88. Questions that address theojselves to the sound discretion of the couit. 
being deductions from facts and not involving matters of law, cannot be re- 
viewed in this court. Harrison v, Marshall, 6 P. 66* 

See Errors, 
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1. Plea of tender of bank notes must be accompanied with profert. 

Booth SfBell v. Comcygs SfPerhozise, A. R. 201. 

2. When a creditor receives from his debtor certain notes in discharge of 
a debt not indorsed by the debtor, and it afterwards turn out that the signa- 
ture to one of them is a forgery, the creditor cannot sustain an action on 
the original consideration, unless as soon as he discovers the forgery, he ten- 
ders a return of the note, or unless with due diligence he has exhausted all 
the liabilities on it. Pope Sf Hickman v. Nance Sf Co, A. R. 299. 

3. In payment of an order in favor of an executor, the acceptor tenders 
a note raade by the deceased to a third person, and not indorsed to him — 
this is pot a good tender. Gayle v. Handle, 1 S. 529. 
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1. A note dated 4th December, 1820, payable 25th December, next, not 
due until 25th December, 1821. Wallace v. Hill, A. R. 70. 

2. Capias executed 2d September, 1822, returnable " to 1st Monday after 
4th Monday in September next/' by reference to its date and time of service, 
is to be understood as designating the 1st Monday after 4th Monday in Sep- 
tember, 1822. G-ibson v. ItaughJin^ A. R. 182. 

3. Notice returned " received 9th January, 1822, and executed," was 
executed on the day of its receipt. Wheat v. State, A. R. 199, 

4. Notice of motion to be made on the 4th Monday in February, an act 
of assembly changes the term of the court to the 3d Monday in March, and 
requires all proceedings &c. to be then returned — good notice to 3d Monday 
in March. Ihid. 

5. Notice dated 6th March, 1824, of motion to be made on 2d Monday 
after 4th Monday in March next^ does not refer to 2d Monday after 4th Mon- 
day in March, 1824. Bank of Mobile v. State, A. R. 290. 

6. The purchaser of a diseased slave, under an agreement, that if she did 
not recover she was not to be paid for — held that this contract was to be de- 
termined by the jury, as to what would be reasonable time for a recovery. 

Traver v. Richardson Sf Rice, 2 S. & P. 331. 

See Capias — Writ of Error — Bills of Exchatige and Promissory Note, 
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1. As to wha4^ convtitutes a town within the meaning of the statute con 
ceming ferries* Gates v. McDanid Sf Spurlin, 2 S. 211. 

See Nuisance. 
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1. In declaration trespass ** vi et armis" £or ma\icu>us\y searching plain- 
tifTs house, he may aver an injury to his reputation, and give the same in evi- 
dence. ^Twnymom, A. R. 52, 

2. Trespass for cutting timber trees, judgment by default final for penalty 
under statute, 1802, cannot be rendered without intervention of jury. 

Ryme v. Haynes, A. R. 286. 

3. The master of a steamboat .is liable in trespass for an injury done to 
the person of another by the discharge of af gun from his boat, in his presence 
and by his command, and although it pwjceeded from want of due care 
merely. • Rhodes v. Roberts', 1 S. 145. 

4. An injury, thus done, smart money or exemplary damages may be re- 
covered. ' ' Ibid. 

5. In trespass on the case, defendant may show that the damage was oc- 
casioned equally by the negligence of the plaintiff or the want of the exer- 
cise of a due care. Bethea v, Taylor^ 3 S. 482. 

6. Trespass quare ctausumf regit, for taking away a house, evidence that 
the same was taken away with the plaintiff's consent, is not admissible under 
the general issue. Finches ex'rs v. Alston, 2 S. & P. 83. 

7. An averment that defendant broke and entered plaintifTs close, is a suf- 
ficient averment of possession to authorize the admission of testimony to show 
that the plaintiff was in possession at the time of the trespass committed. 

Ibid. 

8. In this action, evidence of an outstanding title is not admissible on the , 
part of defendant, to justify a trespass to lands in possession of the plaintiff — 
the presumption of law is, that he who has the possession of land has also 
the title. Ibid. 

9. Where A's close has been entered and a house is removed, which 
house is found on the premises occupied by B, in an action of trespass un- 
der the plea of not guilty, it is presumptive evidence against B. 

Ibid 

10. Trespass quare dausumf regit, may be maintained by an occupant of 
the public lands of the United States, against a stranger, such occupancy of 
t^e public domain forms, so far at least as strangers are concerned, a tenancy 
at will, and not a mere tenancy from year to year. 

Dufican v. Potis, 5 S. & P. 82. 

11. In trespass for killing a slave, it is necessary to aver in the declaration 
that the parly killing, has been tried under an indictment for the felony. 

Middleton v. Holmes, 3 P. 424. 

12. It is no defence in an actfon of trespass for killing a slave, that the 
slave fled firom the party killing, who, as constable, was by warrant endeav- 
oring to arrest the slave on a charge of having committed misdemeanors. 

im. 

13. In trespass for breaking a close and taking a chattle therefrom, it is no 
justification or plea that the defendant was teiiaTUin common vf\th. plaintiff of 
the chattle ; t^at the plaintiff had appropriated it to his own use exclusively, 
and that he broke the close and took the chattle as he lawfully might, doing as 
little injury as possible. 

Hemdon v. Bartlett, 4 P. 481. 

14. In such action, the plea of liberum tenementum only, not justifying the 
asportation of the chattle, is sufHcient. Ihtd. 
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15. Whether the word " unlawfully," would be essential in a declaration 
rn this action or not, the words with "force and arms," it seems would be 
sufficient. Hemdon v. Bardett^ 4 P. 481. 

i6. The propenty of another may be destroyed under many circumstan- 
ces, and yet the act be wholly justified, as where one in defence of a family 
kills a wild bull, the property of a neighbor.' 

Russd V. Barrow, 7 P. 107. 
J. 7. In an action of trespass under the statute for cutting down trees, plain- 
tiff must by the statement in his declaration bring himself within the terms 
of the statute, by settting^forth eyery circumstance material to a proper de- 
scription of the act. , BlcStkbwrn v. Baker etal.l V* 284. 

' 18. The actual occupancy of th&oue half of a quarter section does not 
draw after it the possession of an adjoining quarter section of unimproved and 
unoccupied laihd, over which he has Exercised acts of ownership, by cutting 
logs for his saw mill, so as to authorize him to maintain trespass quare clau- 
sumjregit a^net one who has also cut iogs thereon for his mill, and who 
was in the occupancy of land as near it as that occupied by plaintiff. 

Ibid. 

19, Constructive possession, as contradistinguished from actual possession, 
never exists in the absence of title. * Ibid, 

20, In trespass quare cJ'ausumJregit, it is competent to acquit one defen- 
dant and find the other guilty, and assess the damages against him. 

Ibid. 

21, Jn trespass for assault and battery, evidjence of provocation not 
•immediately preceding and connected with the assault, inadmissible. 

Terry et al, v. Eastland, 1 S. 156. 

22i In such action plaintiff may ^rove that he was pulled about and de' 

• tijained and held by defendant, if it be part of same assault, though no im- 
' prisonment is laid in the declaration, and defendant may show in mitigation 

of damages, that plaintiff consented to be whipped. 

Logan V. Atistin, 1 S. 476. 
23. In joint action of A & B, the jury on writ of enquiry, must find a 

• joint verdict, and cannot assess separate dapiages. 

Callisan et aJ, v. LemoTis, 2 P. 145. 

.24. In trespass against a party and an officer, for illegally taking the goods 
of the plaintiff, the officer, (no objection appearing to be* made against the 
legality pf the execution) may JLUstify alone on the process under which he 
has acted. Fortnerv, Flanagan' ^Dri/cer, 3 P. 257. 

25. Where in such case, under the plea of justification, filed by both the 
party and the officer, instructions were asked 'generally of the court, which 
if given would have operated injuriously to the officer, it was held that the 
instructions should have been- sought in reference to the particular party to 
whom applicable, and not being so req\iested, were irrelevant, and the court 
was not bound to respond to them. Ibid. 

26". A plea to an action against one for trespass in taking goods, that " the 
goods were taken as sheriff, by virtue of a^m yaciflw," estops the defend- 
ant afterwards from alledging that the writ was not served upon him by the 
proper officer. Robertsv. Beeson, 4 P. 164. 

' '27. The want of authority in one to" execute process is no ground of mo- 
tion to quash, but must be taken advantage of by plea. Ibid. 

28. A master cannot maintain trespass for the. killing of his slave, if by his 
collusion, the slayer has been discharged from pTOsecution for the felony. 

Morgan v. Rhodes, 1 S» 70. 

29. Trespass on land for cutting tin^^®^^ ™*y ^ maintamed by one having 
title without actual posse8sio>v GiUespie v.Dew^ 1 S. 299* 

^* 34 
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30. In trespass, a plea of justification under process must specify the pro- 
cess particularly, and state every fact necessary to show the justification. 

Harrison v. Dew, 2 S. 350, 

31. And the process must be correctly described, if there be a variance 
it cannot be given in evidence. Ibid. 

32. Under the general issue in trespass for taking goods from the plain- 
tiff's possession, the defendant cannot go into evidence to show, that the sale 
under which plaintiff holds is fraudulent. Ibid* 

33. A party who procures an illegal arrest to be made, is liable in trespass 
for false imprisonment, though not present aiding and abetting. 

Cl^ton V. Crrayson, 2 S. 412. 

34. It cannot be pleaded in justification to an action of trespass, for false 
imprisonment, that die defendant hai reason to believe the plaintiff a mur- 
derer, whose description he answered: 

Stigg V. Pool, et ah 2 S. & P. 196. 

35. Such facts can only go in mitigation of damages. Ibid. 

36. In an action of trespass against a sheriff, for taking goods, he cannot 
under the general issue, show that the goods were taken as the property of 
the plaintiff's father, and that they were the property of the latter, though in 
the plaintiff's possession. . • Davis v. Hooper, 4 S. & P. 231. 

37. In trespass against sheriff for wrongfully taking goods, under an exe- 
cution in attachment, the defendant in the attachment is not a competent Wit- 
ness to prove that he had sold the goods to the plaintiff for valuajblfe consid- 
eration. Bums V. Taylor, 3 P. 187. 

38. In trespass against a sheriff for taking goods, the property of a plain- 
tiff, the record of an attachment cause, in which the plamtiff is neither a 
party or privy (its relevancy to the issue being not otherwise shewn) is no 
evidence for the defendant. ' Ibid. 

39. Where goods were levied on under an attachment by a sheriff's de- 
puty, and the goods were in possession, of a stranger, whose receipt was 
taken for their delivery, and upon his subsequent delivery were sold by the 
deputy— held that trespass will lie against the sheriff for the act of his depu- 
ty on this levy and sale. lUd. 

See Sheriff'-^Case. 
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1. Trespass to recover possession may be maintained on a contract, be 
tween the owner of the fee and plaintiff, in which it is agreed that plaintiff 
shall settle, and within three years make certain improvements on the land, 
and on performance of certain conditions to have title in fee ; and a stranger 
to the contract cannot resist the recovery of possession, on the ground that 
plaintiff has not performed, or, has forfeited its conditions. 

White V. Saint Guirons^ A. R. 331. 

2. In such action a right of entry and possession is suflScient; and it is not 
necessary to prove a previous possession in plaintiff, nor an actual ouster. 

Ibid, 

3. The plaintiff may recover, though the defendant be in possession of 
less than is declared for. Ibid. 

4. In such action, damages for mesne profits, as well as the possession, 
may be recovered, » Ibid. 

5. In ejectment, the identity of the premises may be proved by parol. 

BtdlocJc v. Moloney A. K. 400, 

6. In trespass to try title — ^a final certificate under the act of Congress, 
settling Spanish claims, is sufficient evidence of title, and a trespasser cannot 
go beyond it to question the right. Richardson v. Hobarty 1 S. 500. 

7. In trespass to try title, the plaintiff claiming a part of the premises as 
tenant in common with the defendant; the defendant not being himself a 
mere trespasser, may to defeat the plaintiff prove that a stranger has better 
title tQ the portion claimed, though he does not claim under him. 

Jones V. Perkins y 1 S. 512. 

8. One tenant, in common, cannot maintain this action against his co-tenant, 
without proving an actual ouster. Ibid. 

9. The statute giving no more costs than damages in certain actions of 
trespass, does not extend to cases of trespass to try titles. 

McGehee v. Evans, 1 S. 589. 

10. A previous peaceable possession under claim of title, though for less 
than twenty years, when there has been no abandonment, is sufficient to sus- 
tain ejectment against a trespasser; particularly when there has been a de- 
scent cast, or a devise. Smoot 4r Nicholsoii v. Lecatt, 1 S. 590. 

11. Trespass may be maintained by one having title, without actual pos- 
session for cutting timber; no one being in actual possession. 

Crillespie v. Dew, 1 S. 229. 

12. A case shewing that the tenant in possession was the highest bidder 
at the United States land sales, does not prove his right of possession, or 
that the person having title before suing must give him notice to quit. 

Woods V. Nabors, 1 S. 172. 

13. Previous possession of lands, is sufficient evidence of title to author- 
ize a recovery, but only in cases where there is no adverse documentary 
title, HaUett v. Eslava, 2 S. 115. 

14. A certificate of confirmation of title to lots in Mobile, issued by the 
register and recorder of land oiffice, under act of Congress 1822, is evidence 
of good title in the grantee. Ibid. 

15. Such certificate of title £^p/.otnp6^^^®^ ^^^ possession, will overreach a 
title evidenced by a previong ase^^"^^^ merely, though such possession be 
of fifteen years standing, P Ibid. 
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16. In trespass to try titles, a deed made to plaintifF as administrator, is 
admissible in evidence — ^the words "as administrator" being ^^descriptio 
peraovuB.^* hmerarity v. Kennedy ^r Kitchens, 2 S. 156. 

17. One tenant, in conmion, cannot maintain this action — trespass to try 
title — against his co-tenant, without previous actual ouster, or its equivalent. 

Foster v. Foster, 2 S. 356. 

18. In trespass, to try title against two, though the plea be joint, the jury 
may find against one, and not guilty as to the other. Ihid. 

19. In trespass to try title, the declaration or verdict must ascertain with 
reasonable accuracy, and to a common intent the precise tract or lot recover- 
ed, but scrupulous accuracy is not necessary. Jenkins v. Nod, 3 S. 60. 

20. An alien may purchase and hold lands, before office found, and may 
maintain an action to recover possession. Ibid. 

21. When a plaintifF relies upon documentary title, a complete tide must 
be shewn, and if a material link be wanting his documentary proof should 
be excluded from die jury. Ibid. 

22. The allotments of land made to the French emigrants, under the act 
of Congress passed 3d March 1817, for the encouragement of the cultiva- 
tion of the vine and olive, may be assigned by the grantees, as well before 
as after the performance of the condition of cultivation required by the go- 
vernment. Ibid. 

23. In an action of trespass to try titles, in some of the counts of the decla- 
ration, the land was described by a wrong number and the verdict was general; 
held, that the mis-description was cured by the indorsement on the writ. 

Hamner v. Eddings, 3 S. 192. 

24. It is sufficient in such action to describe the land sued for, by desig- 
nating the number of the tract according to the surveys of the United 
States. Ibid. 

25. In trials of title, the parties are entitled to a jury of freeholders, but 
that right must be claimed in the court below, and it is not sufficient to reverse 
the juagment, that the record does not show that the jurors were such. 

Ibid. 

26. A general verdict sustaining the cause of action, as laid in the decla- 
ration is sufficient, although it does not specify the land recovered; and the 
judgment, though informal, if it adjudges to the plaintifF the damages found 
by the jury and a writ of possession for the land is sufficient. Ibid. 

27. Copies of field notes of the surveys of the public lands, transmitted 
by the surveyor general, to the several land offices in the districts where the 
public lands are sold, are not admissible as evidence; aliter, if they were 
sworn copies, taken from the originals in the office of the surveyor general. 

Ibid. 

28. When in trespass to try title, the plaintifF adduces a regular chain of 
tide in himself — sufficient for a recovery, and the evidence offered does not 
resist a recovery, but was clearly inadmissible — ^held, that the judgment 
would not be reversed, because of instructions of the court which were 
not perfectly correct, it appearing they could not have prejudiced the defen- 
dant. Scott V. Hancock, 3 S. & P. 44. 

29. When tide to real estate is defended on grant issued by a foreign 
power, such grant must be produced, or its loss or destruction legally shewn 
by a full and entire transcript from the record, before it becomes evidence. 

HaUett V. heirs of Eslava^ 3 S. & P. 105. 

30. When it appears that two certificates of confirmation for a lot of land 
had been issued in favor of different persons, under the act of Congress, 
which alone considered created tide of equal grade; held that the elder was 
entitled to preference, as evidence of title, unless it could be shevni that it 
had been improperly issued; and, in such cases, it is competent for the courts 






, 
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to look to the original evidence of title beyond such certificate, and to de- 
termine independently of them. Ibid, 

31. And when a certificate of confirmation in favor of one had issued 
on a claim under a French patent, which was not produced, nor its absence 
accounted for, which did not appear to have been recorded, as required by 
law — held, that the possession of the premises by the ancestor of the op- 
posing party, under a claim of right for twenty-four years, anterior to the 
possession of his adversary, in the absence of any preponderating paper 
title, was sufficient to warrant a recovery in the action of trespass, to try 
title. Ibid. 

32. The statute of 1812, on the subject of certificate, issued under the 
acts of Congress, &c. was intended to embrace and equally applies to all cer- 
tificates that had or might have been legally granted pursuant to acts of Con- 
gress, then existing or which might thereafter have been passed, granting 
•'certificates upon any warrant" or order of survey, or to any donation or 
pre-emption claimants — ^it also embraces a certificate issued under the act of 
Congress of 1822, confirming claims to lots in the town of Mobile, &c. 

Lewis V. Goguette, 3 S. & P. 184. 

33. A certificate of confirmation, issued under this act of Congres, would 
not however be conclusive against any adverse claim, importing legal title, 
and any fraud, imposition, or illegality in procuring such certificate, would 
be open to investigation; but when such certificate is opposed by no tide, or 
by nothing more man a recent] possession, though held under a claim or as- 
sertion of right, or, even under a long continued possession, the benefit of 
which had been forfeited by the failure of the occupant to interpose his 
claim, within the time limited for ascertaining and adjusting imperfect titles; 
it cannot be doubted that the preference is due to the certificate of confirma- 
tion. Ibid, 

34. In this action it is not necessary that the plaintiff should show a per- 
fect indefeazable estate in^c^ simple, to authorize a recovery against one who 
can establish no legal right, either of property or possession. Ibid. 

35. Evidence of sheriff's deed under a sale made by him, not admissible 
to prove title, without shewing the judgment by which the sale was autho- 
rized. Ibid, 

36. A certificate of confirmance, issued by the register and receiver of 
a land office, acting as commissioners under the. act of Congress 1822, is 
competent as evidence in courts of the State, between one claiming under 
such certificate, and another claiming by possession; and this notwithstand- 
ing the certificate is unaccompanied by any distinct warrant of survey and 
location. Ryder v.. hmerarity^ 4 S. & P. 14. 

37. A transcript of the title upon which such certificate is founded, taken 
from the land office, properly authenticated, and proved to be a true copy by 
a competent witness, cannot be rejected as evidence, on the ground that it 
appears to be a sworn copy of a translation of the original. Ibid, 

38. A decreejn chancery authorizing the sale of all the real estate of a 
party, is good as evidence against all the world, so far as the transfer of the 
right of such party to another, or to a purchaser under such decree is con- 
cerned. Ibid, 

89. 'Declaration in trespass, to try title, describing the land as "the south 
half of the east half of the south-west quarter of section," &c.; held, suffici- 
ently certain as to boundary and quantity. 

Sawyer v. Tilts, 4 S. & P. 365. 

40. But a verdict, that th^ <' plaintiff recover one moiety of said mills, 
claimed in the declaration",,^^]j3ld, not sufficient to authorize a judgment, 
that the plaintiff receive oqq >y.r)iety ^^ ^^ ^^ ToXi\!A and land. Ibid, 
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41. Trespass to try title by purchaser at sheriff's sale, against tenants 
upon the premises, one of whom is defendant in execution, under which the 
purchase is made — a vendee, to whom defendant in execution has conveyed 
the premises, is a competent witness on the part of defendant, to prove that 
they are tenants under him. 

McGehee v. Andrew ^ Eastis, 5 S. & P. 426. 

42. In trespass, to try title, verdict that the plaintiff recover the land and 
"one moiety of the mills," sufficiently certain. 

Sawyer v. FeUst 2 P. 9. 

43. The duplicate receipt of a receiver of public monies on an entry of 
public lands, is, before the issuance of the patent thereon, sufficient evidence 
of title to authorize the hanajide holder of the same to maintain this action. 

Bulkfck V. WUson, 2 P. 436. 

Goodlet V. Smitkson, 5 P. 245. 

Bullock V. Wilson, 5 P. 338, 

44. The general rule, that a defendant in ejectment may be permitted to 
set up an outstanding title in another, and that the landlord may defend the 
action by being made a co-defendant, does not apply in an action by a pur- 
chaser at a sheriff's sale to recover possession. 

Avent V. Read, 2 P. 480. 

45. In an action by purchaser of land at sheriff's sale against defendant 
in execution, to recover possession, the latter cannot show title in another. 

Ihid. 
46s In this action, damages for the detention of the premises as well as 
possession, are recoverable. Ibid, 

47. A certificate of the first payment for lands, sold by the United States 
under the credit system, no other proof being offered, that the terms of sale 
had been complied with and final payment made, and the presumption of 
forfeiture thus rebutted, will not authorize a party to maintain the action of 
trespass, to try title. Gill v. Taylor, 3 S. 182. 

48. In trespass, to try title, the fictitious proceedings in ejectment are 
abolished, and when in such action the ejectment was laid in the declaration 
as before the date of the patent on which the plaintiff relied, it was held that 
this was immaterial, and the damages were recoverable for the detention 
down to the time of the trial. Masters v. Eastis, 3 P. 368. 

49. The proper criterion of damages in trespass, to try title is not the 
profits acquired during the occupancy of the premises — ^but it would seem 
that it is the damages by being kept out of possession. 

Bullock V. Wibon,3 P. 382. 

50. In trespass, to try title, the record of a previous suit between the 
ancestor of the plaintiff and the defendant for the same premisesj might be 

food evidence to show notice to the latter of a paramount title, in order to 
X a period from which the plaintiff is entitled to recover damages for the 
occupancy of the premises semhle, 

Kemiedy SfMoreland v. heirs of McCartney, 2 P. 142. 

51. Duplicate receipts of receiver of public monies are evidence, before 
the patent issues — ^but whether afterwards, quere. 

Budwell V. Bowlinger, 5 P. 86. 
52* In this action it would be incompetent to ask a witness, "what is the 
value of the land and premises, sued for," because it is irrelevant; as in this 
country it is not ascertained what proportion the yearly occupancy of land 
bears to the fee simple estate. Bullock v. Wilson, 5 P. 338. 

53. Under the statute authorizing the action of trespass to try title, as a 
substitute for ejectment, and the practice which has grown up under it — ^a 
declaration for trespass, quare clausum fregit, which contains no averment of 
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title or assertion that the Eiction is instituted to recover possession of and to try 
titles to the land described — will nevertheless support a verdict and judg- 
ment for damages and the possession of the premises, the writ being in- 
dorsed as the statute required. Thrash v. Johnson, 6 P. 458. 

54. In this action, an assignment not under seal of a certificate of final pay- 
ment of lands purchased of the United States, is not sufficient evidence. 

Ansley et ah v. Nolan, 6 P. 379. > 
Thrash v. Johnson, 6 P. 458. J 

55. Parol evidence admissible, to prove the lines as well as the part of 
the land occupied by a defendant, and a plot of the land may be used by the 
witness, either to refresh his memory or as a memorandum if made by him- 
self; and a surveyor may not only prove his survey but give parol evidence 
explanatory of it. Cundiffv. Orme, 7 P. 58. 

56. The land system of the United States, was designed to provide in ad- 
vance with mathematical precision^ the ascertainment 9f boundaries; and the 
second section of the act of Congress, 1805, furnishes the rule of construc- 
tion, by which all disputes that may arise about boundaries, or the contents 
of ahy section or subdivision of a section shall be ascertained. 

Letvin v. Smith, 7 P. 428. 

57. When a survey has been made and returned by the surveyors— it 
shall be held to be mathematically true, els to the lines run and marked and 
the courses established, and the contents returned. Ibid. 

58. Each se6tion or seperate subdivision of a section is independent of any 
other section in the township, and must be governed by its marked and es- 
tablished boundaries: and should they be obliterated or lost, recourse must 
be had to the best evidence that can be obtained, shewing their former situa- 
tion and place. Ibid, 

59. The. purchaser of lands from the United States, takes by metes and 
bounds, whether the actual quantity exceeds or falls short of the amount es- 
•tlmated by the surveyor. Ibid, 

60. When a navigable stream, intervenes in running the lines, the surveyor 
stops at that point and does not continue across the stream; the fraction thus 
made is complete and its contents can be ascertained: therefore, when there 
is a discrepancy between the corners of a section, as established by the 
United States surveyor, and the lines as run and marked — the latter does 
not yield to the former. Ibid. 

See Patent — Public Lands — Sheriff". 
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1. On trial of right of property, • verdict "that part of the property levied 
on is liable to execution, is equivalent to finding residue not liable. 

Letois, adm. v. Lettis, A. R. 95. . 

2. If property taken in execution be daimed'by M: & S, the bond of S. 
only, with security, is sufficient to authorize the trial under the statute. 

Mars Sf Co. v. Crant, A. R. 406. 

3. To authorize summary judgment against security <fn bopd for delivery 
of property taken in execution, and claimed by a third4>ei^on, the sheriff must 
have returned such bond forfeited. Allen v. Hays^ 1 S. 10. 

4. An execution issued by justice, levied on real estate, which is claimedt 
by a third person, justice cannot issue a venire facias to try the right of pro- . 
perty, the jurisdiction is exclusively in the circuit court. 

McBanidN, Moody, 3 S. 314. 

5. In a trial of the right of property between a claimant and a plaintiff in 
execution, it does not devolve upon^the latter to produce the judgment on 
which the execution issued, and the production ofthe execution is sufficient * 
between the parties contesting. CarUton, et al v. King^ 1 S. & P. 472. 

6. Under an issue to try the oight of property, jury cannot find against the 
claimant on the ground of infancy. The proper course in suc^ case is to 
move for an issu^ to try the question of infancy, or for the appointment of 
a guardian. Murdine v. Terry, 2 S. & P. 130. 

7. When an affidavit filed under the statute by a claimant of propei^ty 
levied on und^r an execution, used the words "just claim," held sufficient. 

McGregor Imparling v. Hall, 3 S. & P. 397. * . 

8. Where trial pf right of property levied on under an execution is pend- 
ing, and plaintiff files a. bill in chancery, to subject suph property as trust 
estate to t^e payment of the same debt, he cannot be forced to elect which 
remedy he will pursue/ until he has had the benefit of the defendant's an- 
swer. HomUm if GiUespie v. Sadler, et al.AS.Sf P. 130. ' 

9. Sureties on a bond given to try the right of property levied on under 
execution, cannot on error fromajudgnaent rendiBrejl against them, object to 
any defect in the judgment against their principal, while that judgment re- 
mains in force — semb^s. Elliott et al. v. Gfay, 4 S. & P. 168. 

10. That the jury in determining an issue between plaintiff in execution 
and claimant, has omitted to notice a portion of the property levied on, can- 
not be objected by the sureties of the bond of such claimant in a proceeding 
against them on such bond.- , Ibid. 

11. After issue and verdict for two slaves, the court has no right to sever 
and grant a new trial as to one slavey and refuse it as to the other — but it 
seems a writ of error will not lie- on i^uch a judgment while the judgment as 
to the other slave is pending. Jbale v. Mosely, 4 S, fe P. 471. 

12. A claimant of property levied on under execution, cannot in a pro- 
ceeding to try the right, interpose a mortgage of the property levied on, 
executed by the defendant in the execution to himself. 

Pumell et al, v. Hoga/n, 5 S, & P. 192. ) 
McGregor ^ Darlhig v. Hall, 3 S. & P. 397. ) 

13. As a general principle the claimant of property levied on under exe- 
cution, cannot be permitted to interpose' the title of a third person to defeat 
the execution when his own title has failed. 

McGrew v. Hart, 1 P. 175. 



i* 
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14.^ But when a claimant possesses an immediate interest in the property 
levied upon, as where such property belongs jointly to the infant and the 
claimant, or to some ijiird person, not a party to the suit, this would form an 
exception to the general rule,*and authorize the interposition of the circum* 
stances of the title to show that the defendant in execution had none. 

15. Where execution had issued against personal property, which has 
been claimed by a third person under die statute, and before the trial of the 
right is' deternnned, other executions are issued upon the same judgment, 
•and levied upon the same property, an inj\;nction will lie to restrain the pro- 
ceedings on the loiter. * Htmtington v. BeU^ 2 P. 51. 

* 16. 'A. bond executed before the statute, 182S, by the claimant of property 
levied on under execution, and embracing a trfel of the right of property 
both to real and personal estate, is void as a statutory bond. 

Kitig, adrrCrlv. Walton, 3 P. 289. 

J 7. The claimant of property levied on under execution cannot impeach 

* the fairness of the judgment on which the execution issues, by evidence that 
it was fraudulently obtained. Hooper v. Pair, 3 P. 401. 

- 18, A judgment and proceedings under it, obtained by confession or de- 
fault against one whose property is subsequently levied on under execution 
in favor of a stranger, form no evidence against the latter in proceedings to 
try the right of property, to show the fairness of the debt, upon which the 
cl$dmant obtained the first judgment. ' Ibid, 

. 19. In such proceedings judgments for costs cannot be rendered against the 
sureties to the bond given by the claimant, . Ibid, 

20. Property levied on under execution, and claiined^ by third persons 
under the statute, , the right to which is found against them*, cannot be subse- 
quently levied on by virtue of a judgment obtained against the claimants 
and their sureties on their bond to re-deliver. 

Lindsay v. King, 3 P. 407. 

21. A claimant of property levied on under execution cannot, it seems, 
under decisions of this court, now avail hinis^f of a defect in the jud gment, 
or decree upon which it has issued. 

Perkins SfEUiott v. ^Mayjidd, 5 P. 182. > 
CollingstDorih v. Hprn, 4 S. & P. 237. J 

22t It seems, that an issue between plaintiff in execution and a claimant, 
should conform to the amount of interest sought to be coi^tested, as if ai;! 
equity of redemption be in controversy, the issue should seek to condemn that 
alone, and not the entire estate. . • Ibid, 

23. In trial of right of property between, plaiiktiff in execution and a third 
^person, it does not devolve on the former to produce the judgment on which 
the execution issued. Hardy et al, v. Gascoigfie Sf Holly, 6 P. 447. 

24. A sheriflPs return upon an execution, when made'in pursuance of law, 
is matter- of record, and in all cases where the execution is admissible, the 
return is also evidence. Ibid, 

25. The statute 1828, requires the jury when they find property subject to 
an execution, to find the value of each article separately ; but the claimants 

* of property levied on, have no right to complain that a jury is unable to do 
so as it places them in a more fiivorable conoition than they would otherwise 
be in. , Ibid. 

26. A verdict of condensation followed by a judgment is conclusive 
against the right of claimatifg and all persons claiming under them; and the 
question of liability to the ^♦(gfaction of the execution, cannot be again liti- 
gated m any subsequent C(^^ aV^^y* Ibid. 
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27. There is no statute authorizing a judgment for costs against a surety 
on a forthcoming bond for trial of right of property, and therefore such a 
judgment would be void. Ibid. 



TROVER. 



1. In trover after verdict the allegation that the goods came to defendant's 
possession by finding or otherwise, is not error. 

Peters v. Johnson ^T CouaUy, A. R. 100. 

2. Trover lies against an officer who seizes property by virtue of process, 
but sells it without giving due notice, 

Wrighi V. Spencer, 1 S. 576. 

3. The measure of damages in such action is not the value of the articles, 
but the deficit in the price the articles should have produced. Ibid, 

4. The finder of ^ost treasure before the loser is known, has a sufiicienc 
special property in, it to maintain this action against any one who converts 
it except the true owner. 

T. Sf W. Brandon v. P. Sf M. Bank, HuntsviOe, 1 S. 320. 

5. In trover for slaves by trustee for the benefit of an infant, the uncle of 
an infant is a competent witness. • Ibid, 

6. Semble — ^trover lies to recover back property paid under parol contract 
for the sale of land« such contract being void. 

Keath v. Fattm, 2 S. 38^ 

7. Trover may be maintained for the conversion of property, though party 
enjoined fi*om removing it out of the State. 

McGoimn ^ Wife v. Young, 2 S. 276. 

8. If plaintiff has not the entire interest in the property, defendant 
may show it to reduce the damages, and the plaintiff may recover to the 
amount of his interest, * Ibid. 

9. Trover may be maintained against one who undertook to carry flour to 
a certain place, having deposited it by the way by mistake, another carried 
it away, and afterwards paid him for it. 

Bullard v. Young, 3 S. 46. 

10. The action of trover, like the action of assumpsit, is competent to 
administer justice according to the rules of equity. 

McGowan v. Young, 2 S. & P. 160. 

11. In trover, the reasonableness and truth of a qualification of, or excuse 
for, the non-delivery of property demanded, are for the determination of the 
jury. Dent ^ Cade v. Chiles, 5 S. & P. 383.' 

12. In trover plaintiff has a right to recover the value of ^e property 
and interest on the amount from the time of ct)nversion to the date of the 
judgment. White v. Martin, 1 P. 215. 

13. Recovery in trover vests the title of the property in defendant, and 
the damsbges recovered are the price of the chattle so transferred by applica- 
tion vf law. Ibid; 

14. Whether the change of title relates to the conversion, the judgment, 
or the satis&ction, it is evident that, admitting the last to be necessary to the 
consummation of the transfer, it relates back to the time of conversion. 

Ibid. 

15. So that children of a slave, born during the pendency of trover for 
the mother, cannot be recovered in a subsequent action. Ibid. 
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16. The bringing the action of trover waives the tort. Ibid. 

17. When in trover for a slave against two, the plaintiff to show his right 
of property, offered the record of an action in detinue, determined between 
himself and one of the defendants — it was held first that the court could not 
reject the evidence, it not appearing but that it was intended as the founda- 
tion of proof of the identity of the slave in both suits, and that the record 
was admissible in this view, notwithstanding the first suit was against but 
one of the defendants. Reed v. Brasher, 3 P. 375. 

18. Trover may be brought to recover back notes contained in a sealed 
letter. Moody v. Keener, 7 P. 218. 

19. To maintain trover there must be property in plaintiff, and a conver- 
sion by defendant, and it seems that conversion may arise from a wrongful 
taking by an illegal assumption of ownership — ^by an illegal use or misuse, 
or by a wrongful detention. And in the last case alone, where the conver- 
sion arises from a mere wrongful detention, is proof of a demand and refusal 
necessary. Glare v. McMUion^ 7 P. 279. ^ 

^ . St. John V, O' Connell, 7 P. 466. ] 

20. When there is no proof that the possession was obtained unlawfully, 
evidence of a demand and refusal, are essential to authorize a recovery, for 
it seems that the bare possession will not be presumed tortuous. Ibid. 

21. No objection can be taken in point of law to a declaration in trover 
against joint traders for the unlawful conversion of notes or other property, 
and the joint effects of the copartnership are jointly chargeable with the re- 
paration of the injury. St, John surv. v. O* ConneU, surv. 7 P. 466. 

22. Generally a defendant in trover will not be allowed to give in evi- 
dence his answer to the demand for the chattle in suit, as it would counter- 
vail the general rule of evidence, though it would seeni this rule has its ex- 
ceptions, as when the demand is made by an agent, and defendant insists up- 
on his authority, and evidence of the excuse for not complying would be 
admissible. Dent 8f Cade v. Chiles, 5 S. & P. 383. 

23. And a temporary conversion will render a defendant liable; for a con- 
version which once has taken place, cannot be cured. Though a redelive- 
ry after a conversion might go in mitigation of damages. Ibid. 

24. Trover lies to recover for the conversion of notes deposited as colla- 
teral security, when the debt for which they had been deposited is satisfied, 
and the amount of the notes with interest to conversion, and interest on the 
aggregate sum from that time to time of verdict, is the measure of damages. 

Ibid. 

25. In declaration upon the false warranty of a slave, counts in case on 
the warranty and in trover, may be well joined. 

Caldwell V. Wallace, 4 S, & P. 282. 

26. In an action of trover full costs are recoverable, notwithstanding the 
amount of the damages. Johnston v. Sims, 4 S. & P. 330. 

27. When an attorney* takes, in satisfaction of a judgment obtained by 
. him for a client, abend, which he afterwards transfers to his own use, in tro- 
ver against the assignee by the client, evidence is admissible to show a rati- 
fication of the act of the attorney in taking the bond by the client, after the 
transfer of the bond; and the fact of the ratification of the transfer of the 
bond in such case, is one for a jury to determine, from all the circumstances 
of the particular case. Kirk v. Glover, 5 S. & P. 340. 

28. The courts of law are authorized to investigate the justice and equity 
of the particular case upon similar principles by which the defence of 
partial failure of consideration is sustained. 

McGowan v. Young, 2 S. & P. 160. 

29. It is a well establisherj ^^e that in trover the defendant can defeat the 
plaintiff's action by shewing outstanding paramount title in a stranger, 

^" Ibid. 
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30. In trover by mortgagee, the legal measure of his damages is the 
amount of his mortgage debt, and the law recognizes no distinction in this 
principle, whether against a mortgagor or a stranger, but the recovery will 
be limited to the extent of the mortgage debt actually due. * Ibid, 

31. A having borrowed money of B, on an agreement to place in his 
hands a slave, whose services were to discharge die interest until the sum 
borrowed was returned, afterwards, on payment, got possession. In'trover 
by B to regain possession — ^held that piV>of of the value of the services of 
the slave, by way of shewing that the whole amount borrowed had been dis- 
charged, was incompetent. Hamer v. Harrell, 2 S. & P. 323. 

32. In an action of trover fell costs are recoverable, notwithstanding the 
amount of damages was assessed at $1. 

JohnMon V. SimSf 4 S. & P. 330. 

33. The mere refusal to deliver property in the legal possession of one, 
is not of itself a conversion in law, though an absolute, unconditional, 
and unqualified refusal would create such inference of conversion as to au- 
thorize the action of trover. • 

Dent ^ Cade v. Chiles, adm, 5 S. & P. 383. 

34. A demand of one having the lawful possession of goods may be met 
by such qualified refusal as to rebut the presumption of a conversion sufR- 
cient to maintain trover, and evidence of declarations made at the time of 
demand by defendant, shewing a reasonable qualification of excuse for his 
refusal, founded on fact, would be admissible, if the court were first apprised 
that such declarations tended to establish the fact that such qualifications or 
excuse were made. I hid. 
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1. The president of a bank may be a trustee under a deed of assignment 
executed by the bank for the benefit of its creditors, although the president 
execute the^deed as one of the grantors. 

Pope V. Brandon, 2 S. 401. 

2. The acts or omissions of trustees cannot defeat the right of the assent- 
ing creditors to the deed of trust, unless they contribute to die wrongful act. 

Ibid. 

3. When A paid B a sum of money to be vested in personal property for 
the use of B*s child, and B, instead of purchasing property, set apart a por- 
tion of his own with the consent and approbation of A — B considered as a 
trustee of his child, and the possession deemed good, so as to vest in the 
child a title against either A or B*s subsequent acts. 

Hardunck v. Robinson 4r Wife, 1 S. & P. 99. 

4. When a deed of trust has been made to secure the payment of money, 
and the trustee sells real estate in pursuance of said deed, and the cestui qui 
use, becomes the purchaser, but anerwards abandons the purchase, gives no 
credit in pursuance of it, and accepts of no conveyance, but procures a re- 
sale of the property by the trystee, such first sale will not be set up and sus- 
tained by a court of equity in opposition to an application to redeliver the 
property by the payment of the money with interest, which the deed was 
made to secure. 

Hogan Sf Wife v. Lepetrie, sur. Stone 4r Co., I P. 392. 
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5. If after such abandonment of the first sale the cestui qui use procures a 
second sale to be made of the same property by the same trustee without 
any renewal of his authority, at which the property is purchased at half the 
amount for which the first sale was made, die nominal purchaser in this last 
case being merely the medium of transfer to the cestui qui use, such second 
sale would be void. Ibid. 

6. The analogy between a mortgage and a deed of trust, holds thus far — 
they are both conveyances to secure die payment of money, and the right to 
redeem before the sale is effected, is allowable at any dme in either, but in 
neither afterwards. Ibid. 

7. A sale to trustee by one having an interest dierein of the trust pro- 
perty, induced by want of information as to die value of the article sold, and 
which is within die knowledge of the vendee, but not disclosed by him at the 
dme, is fraudulent and void. 

AdrrCr. Spencer v. Whittdkery et. al, 3 P. 297. 

8. So when die active trustee ol an association, having within his own 
peculiar knowledge and control, the condition of the company transactions, 
induced the holder of certain certificates, to belieye diat they were of little 
value, whereby a sale was made of part of them to the trustee, it was held 
diat the sale was fraudulent and void. Ibid. 

9. A stockholder, who acts as the agent and active trustee of a company, 
is entided to a reasonable compensation for his personal services, while re- 
gulating the business of the association. Ibid. 

10. Chancery will pursue and appropriate to its legitimate object, a trust 
fund in the hands of a stranger, to whom it has been paid by the trustee in 
satisfaction of his own debt. Swoqpe v. Trotter, 4 P. 27. 

11. When a deed of trust is taken to secure an accommodation indorse- 
ment of a bill of exchange, and the bill not being negotiated, a new bill was 
taken, with an agreement that anew deed should be executed, and on applica- 
tion to the trustee, the date of the original deed was altered for that purpose, 
and duly recorded ; and afterwards, the trustee, upon assurances of the 
debtor, diat the debt weis paid, took a deed of trust to himself on the same 
property — ^held that chancery would decree the sale of the property so as to 
secure the lien of the first cestui qui trust. 

Garrard et al. V. Webb, il?. 73. 

12. A trustee employed to sell real estate, cannot, either directly or indi- 
recdy, effect a purchase of the property sold, for himself. Thus, when a com- 
missioner appointed by the orphan's court to sell real estate, entered into an 
agreement with another to purchase the estate ahd divide the same— on the 
refusal of the purchaser to convey die half, under his agreement, chancery 
refused to enforce the agreement. Saltmarsh v, Beene. 4 P. 321.* 

13. It is not essential to a deed of trust that ihe^xstui qui trust should ex- 
ecute it or express his assent to it, as in the absence of proof to the contrary, 
the assent will be presumed. Wiswall v. Ross 4" Earle, 4 P. 321. 

14. When a grantor in possession, executes a conveyance to one, as trus- 
tee, the title of the latter after a sale imder the trust deed, cannot be defeated 
by evidence adduced by a subsequent purchaser from the grantor, that he 
was in the adverse possession of the estate when sold and conveyed by the 
trustee* Ibid. 

15. One taking a mortgage of lands previously conveyed by deed of 
trust for the payment of a debt, would under a foreclosure, take only the in- 
terest which remained after the trust had been discharged. Ibid. 

* See the case of Braman, et i^i -; OHvpFi 2nd Stewart, 47, reviewed which is the case (H* 
a ptirchase by an administratoi« *' 
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16. A sale made by a trustee would not be void because the advertise- 
ment of the sale omitted to specify the amount of the debt for which the 
property was sold. Ibid, 

17. When deed was made in trust to secure a debt, and after several 
efforts to settle, which were resisted by the creditor and trustee, the latter 
endeavored to force a sale, which was prevented by an injunction ; the trus- 
tee exerted himself to prevent the debtor from procuring security on the in- 
junction bond, and the sale took place, and the trustee demanded specie and 
refused United States bank bills at 25 per cient discount, and became the pur- 
chaser at said sale — ^held: — 

I, That equity has power to set aside such a sale, so as to prevent a party 
from benefitting from his own fraud ; a^d as in this case, the debtor was 
prevented from litigjating his rights by th^ interference of the trustee in pre- 
venting him from giving the necessary security, the sale was set aside, and 
the slaves held as security for the amount due upon the debt secured by the 
trust deed. Driver v. Fm-tner, 5 P. 9. 

18. A payment of money made to a trustee under these circumstances, 
without any particular instruction from him, may well be applied by hira to 
the extinguishment of a 3ebt due to him by the payor, but not included in 
the deed of trust. Ibid. 

19. That one has become the surety of another on his bond as executor, 
is sufHcient to support a deed of trust. 

Ferkins ^Elliot v. Mayfidd, 5 P. 182. 

20. Whether money paid in pursuance of a parol agreement to purchase 
lands in co-partnership, would authorize relief in chancery, as a resulting 
trust must depend upon the certainty of the evidence ; and although in this 
country parol evidence is admissible to raise a resulting trust, yet it is to be 
received with caution, and must establish the cause with clearness and cer- 
tainty. Larkim v. Rhodes, 5 P. 195. 

21. Chancery will assist and protect trustees in the performance of trusts 
whenever they seek the aid and direction of the court, as to the establish- 
ment, management, or execution of them. 

Trotter^ admW, v. Blocker dj- Wife, ct at, 6 P. 269. 

22. Equity subjects trusts to the same construction that a court of Jaw 
gives to legal estates, and a donee must have capacity to take, whether it is 
attempted to convey tide directly to the party himself, or to another in trust 
for him. Jhifl^ 

23. Chancery will relieve when trustee refuses to exercise his trust, and 
to do what is necessary thereto. 

Duncan 4* liane v. Simvums, 2 S. & P. 536. 

See Chancery — Deeds — Detinue — Debtor and Creditor, 
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1. Trustees of the Uuniversity of Alabama, compose a public corporation 
entirely within the control of the Legislature, and such statutes of the Legis- 
lature, are not unconstitutional. 

Trustees University ^, Winston, 5 S. & P. 17, 
* 2. The question, of the right of the trustees to sustain an action upon a 
bond given for lands, may properly arise upon demurrer to the declaration, 
it containing no averment of any fact which would authorize the suit. 

Ibid, 

3. The act of 1821-2, providing for a sale of the University lands, im- 
posed an absolute forfeiture of the lands, as a penalty for failing to make 
punctual payment of the purchase money ; so that bonds, given under the 
provisions of those statutes for University lands, are not recoverable, unless 
put in suit within three months after due. Ibid, 

4. The vendee of such land, under these statutes, would have no right to 
pay the purchase monfey at any time within three months after the payment 
became due, and thus prevent the consequences of a forfeiture. Ibid, 

5. The title of a purchaser of these lands is purely equitable, and the 
fee-simple remains in the trustees, until the whole purchase money is paid; 
so a failure to discharge the instalments on the day dvs^ creates an absolute 
forfeiture, and vests tie whole title immediately in the trustees, and dis- 
charges the vendees bonds. Ibid, 

6. An election of the trustees to sue, upon the bonds of the vendee, must 
be made within three months after they fall due, and they must be sued 
within that time or not at all — and when it is made withm that lime, the 
equitable title of the vendee, which has been divested by a forfeiture, be- 
comes revested by the suit and continues until a failure to collect the money 
by suit. Ibid, 

7. In such case, a judgment and execution, the result of such suit, cannot 
be continued in force with intention of procuring their satisfaction in future 
— but in the event of a ca, sa, returned non est, or a fi,fa, returned nulla 
bona, the land being protected from execution becomes lorfeited, and when 
resorted to under the law satisfies the whole judgment. Ibid* 

8. When a commissioner, appointed by the governor to rent the Univer- 
sity lands, had collected the rents, which he had never reported; it was 
held, that a bill for discovery and account was properly cognizable in equity, 
and the suit was well brought in the name of die governor, and there being 
an evident default in the non-payment of the money collected as rents, the 
chancellor properly decreed interest on the account. 

Bullock V. Governor, use of, 2 Pr 484. 
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1. J purchased of T a note, made unde/ the statute of 1818, reserving 
interest at twenty per cent per month from the time when due, and Kwe his 
notes for it, both believing the* high rate recoverable. The notes given by 
J are not void for usury, though they, embrace a part of the high rate in 
their consideration, and though the high rate was determined afterwards not 
to be recoverable. Thompson v. Jone&, 1 S. 556. 

2. Semhle, that for so much of the high rate of interest included in theoi» 
there was no consideration, it being penalty. Ihiet, 

3. To a note defendant pleads usury, and produces his evidence — ^the 
plaintiff may demur to the evidence in law. Ibid, 

4. A constable having executions against B, agreed to satisfy them — ^C 
giving him his note for a certain sum, the note being for more than the 
amount of the executions and lawful interest, it is usury, though not called a 
loan. WrigHy. EUiot, 1. S, 291. 

5. It is not necessary tb constitute usury that more than eight per cent, 
be stipulated, for it is sufficient if it be taken. Ihid. . 

6. A note made for the purpose of raising money for maker, and sold ^t 
a discoun^ beyond the legal rate, is usurious, and the buyer though ignorant* 
of the original taint] cannot recover on it. 

Faris S; Powell v. King, 1 S. 420. 

7. If not plead at law, no relief can be obtained in equity, when the party 
shows no excuse for fsdling to do so. 

Teague v. Russdl ^ Moore, 2 S. 420. 

8. Note for a certain sum, payable at a' future day, which maybe dis- 
charged by the payment of a lesser sum at an earlier day, is not upon its 
face usurious, Jordan v. Lewis, 2 S, 426. 

9. To a declaration, on a note, the plea was "that it was founded on a 
usurious consideration." The plaintiff replied, that "it was not usuriously 
agreed that moire than' legal interest should be secured" — ^replication is bad. 

Wright v.Mint€r,2 8. 433. 

10. A brought suit for thp use of B, under the statute; C, the defendant, 
offered to prove by his own oath, that the note was made and given to A 
for a usurious consideration, and that it was made by the advice of B and 
with his knowledge to evade the usury law; B denied on oath, any usury 
so far as he was concerned, or any knowledge of the usury-*-it was held, 
that this was not a sufficient denial to prevent C from testifying. 

Watkins v. Watkim, tise of Perkins, 2S. 485. 

11. The statute 'of 1819, which provides that the borrower may establish 
his defence by his own oath in certain cases, doesnot extend to contracts made 
out of this State. WHsofi v. Walker, 3 S. 211. 

12. A note or bill made for ^e especial accommodation of an individual ^ 
to enable him to raise money by its (uscount, at a rate beyond the legal in- 
terest, is usurious in the hands of an innocent purchaser — and the declara- 
tion of the person, for vrhose accommodation the paper is made, is not 
evidence. Metcalfv. Watkins, 1 P. 57. 
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13. A having executed a mortgage of slaves to B, inters into a bond, with 
C and D as his sureties, conditioned to •be void if A surrenders the pro- 
perty mentioned therein to B, if eqmty should decree the same of right to 
belong tQ B, and that A fiirther abides the decree of equity, on a foreclosure 
— wuch bond is valid, and not void oh the ground of usury. 

Barnes v. Peck^ 1 P. 187. 

, 14.. Usury is complete when a direct loan of money is made, and more 
than the leggd rate of interest is secured for, the forbearance of payment, and 
it is of no consequence what disguise the contract assumes, when the capital 
is to be returned at all events: a profit made or loss imposed upon the ne- 
cessities of die borrower, above the legal rate, constitute usury. 

, Elj/' V. McClung^iT. 12S. 

15, To make a contract usurious, there must exist an intention knowingly 
to commit usiury; and this intention, where the contract is not upon its face 
usurious, is to be gathered from the situation and object of the parties, and 
all the circumstances connected with the loan. Ihid. 

m. * 

16. When a note, payable in another State, not specifying any rate of in- 
terest, is taken on a contract of loan, which, after its maturity and after the 
insolvency and death of the borrower is extended by his sureties upon a 
Ktew contract, under which a higher rate of interest is chai'ged upon the 
tiote, a$£r its maturity than is auuiorized by the laws of the State where the 
note was payable; it is usurious. Ibid. 

' 17. Where one has alien upon property, liable to waste, and stipulates with 
the debtor to have it insured, and takes the risk himself and receiyes the pre- 
mium; this is not usurious if the transaction be bonajide. 

Driver v. Fortner, 5 P. 9. 

18. A party seeking relief in chancery against a contract a« usurious, 
under the statute 1805, must show that he had not adequate remedy at law. 

J(mes V. Watkins et al, 1 S. 81. ' 
Tegue V. Rttssel et al. 2 S. 42. 
Royster v, WcUMnSy 3 P. 436. 
French v. Gamor^ 7 P. 549. , 
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VENDOR AND VENDEE. 



I. OF THE DEED AND BILL OF SALE; OP THE WARRANTY AND COVENANTS; 
AND WHEN COVENANTS IN SUCH INSTRUMENTS ARE CONSIDERED. MU- . 
TUAL. 
II. OP THE LIEN OP VENDOR ; OF THE ACTION UPON THE CONTRACT OFSALE 
FOR THE PURCHASE MONEY; OF THE PLEADING AND EVIDENCE, AND 
HEREIN OF THE DEFENCE WHICH MAY BE MADE BY VENDEE IN SUCH 
ACTION. ** 

III. OP THE RIGHTS OF VENDEE, AND OP THE ACTION BY HIM ; AND IN WHAT 

CASES HE WILL BE CONSIDERED AS AFFECTED BY NOTICE. 
IV. OP THE PRESUMPTION OP FRAUDULENT SALE, ARISING PROM THE CON- 
TINUED POSSESSION OF VENDOR. 
V. OF THE RELIEF IN CHANCERY, AND OP EQUITABLE TITLE, 



1. €(f the Deed and BUI cf Sale; of the Warranty and Covena?Us; an^ 
when CaveTiants in such Instruments are considered Mutual. 

1. A warranty expressed, is an exclusion of all others not expressed,* and 
parol evidence is admissible to add to it. 

Wren 8f Gloper v. Wardlaw, A. R. 363. 

2. In a bill of sale of a negro, thp words " I warrant and ilefend " create 
a warranty of soundness. as well as of title. 

Duffv. Ivey, 3 S. 140. 

3. When A, under covenant sold land to B for a sum certain, and B 
agreed to pay one-half on the 1st January thereafter; on or before which day 
A covenanted to give him possession, and when B payed the other half on 
the following January, A was then tg make him title. These are mutual 
and indepenaent covenants, and on a suit brought by A after the time when he 
was to make title had elapsed, to recover the purchase money of B, who is 
presumed to be in possession — an averment in the declaration of A's ability 
and readiness to convey is surplusage. 

Weaver, admW, v. Childress, 3 S. 361. ' 

4. In ordinary sales of chattel^, the law will imply a warranty of tide 
though none be expressed in the contract, whether it be in writing or by pa- 
rol. This State has not, however, adopted the rule,* that a warranty of the 
quality of a chattle is implied by the soundness of the price. . 

Cozzins V. Whitaker, 3 S. & P. 322. 

5. A warranty of the soundness of the person of a slave, includes a war- 
ranty of the ^oimdness of mind. 

Cqldmll V. Wallace, 4 S. & P. 282. 

6. Declaration may join a coimt on the warranty with a count in trover, for 
they are both in torL lh%d. 
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II. Of the lAefi of Vendor ; of the Action upon the coTUrctct of sale for the 
Purchase Money; of the Pleadmg and Evidence , and herein of the De- 
fence t^hieh may he ma&e by Vendee in such Action. 

7. ,Not a good bar to an action upon a bond given for purchase money of 
real estate, tiiat plaintiff had given defendant a bond to transfer the register's 
.certificate by a day certain, which he had failed to do, as there did not ap- 
pear to hslv^e been a total failure of consideration. 

Chlchrist V. Dandridge^ A. R. 165. 

8i, Vendee of real estate cannot on suit upon his bond given for purchase 
money, under the plea of fraud, avoid its payment, if he has been put into 
possession, and "retain possession. Christian v. Bcotty A. R. 354. 

9. Purchaser cannot resist the payment of the purchase money for defect 
oi title, whfen he has taken possession and remains in the quiet enjoyment of 
the premises. Christian v. Scott, 1 S. 490. 

10; If there* be fraud in the sale, but the purchaser after ascertaining it, 
goes on to take, and retain possession, he cannot set up the fraud as a defence 
to an action for the purchase money. Ihid, 

11. To an action on a note given for' land, it is a good defence that the ad- 
ministrator to whom the note was given, had not complied with the requisi- 
tions of the act for the sale of the rea> estate of an intestate by the county 
court; so that the title was wholly defective, for it was /land, and not the 
possession, that was purchased, and |this defence may be made without evic- 
tion, and under the general issue. ^ 

Wiley 4r Gayle v. White 8f Leslie, admr^s. 2 S. 331. 

12. When the purchaser of land receives from the vendor a covenant for 
possession, and for a deed of release and quit claim of all the vendor's interest, 
and such deed is tendered, a plea that the.vendor had and still has no title to the 
premises, is no defence against an action on the agreement for the purchase 
money, no fraud being alledged. Garrow v. Hallett, 2 S. 449. 

13. Parol evidence is insufficient to establish, in an action for the purchase 
money, a contract for the sale of lands. Howard v. Jachsmi, 2 S. 493. 

14. Vendee gave his notes for the purchase money of a lot, the vendor 
executed a certificate of sale, by which he bound himself to make title 
when the notes were paid, and containing a stipulation, that in case of failure the 
lot should revert to the vendor — held that this was for the benefit of the ven- 
dor, and that the vendee could not take advantage, of his omission, in paying 
tjie notes to rid himself of the contract. 

Mundine v. Crenshaw, 3 S. 87. 

15. The payment of part of the purchase money, is not sufficient to ena- 
ble the vendor to recover at law the remainder of the purchase money ; but 
when this is accompanied with possession, chancery could enforce a specific 
performance, and therefore assumpsit will lie for t^e balance of the purchase 
money. Meredith v. Nash, 3 S. 207. 

16. Vendee of personal property will not be permitted to defend against 
the consideration of the purchase money by a mere allegation that he has 
been deprived of the property by another, whose title is not shewn to have 
been superior to his own, and which title he would not defend, because the 
vendor's agent refused to execute a bond of indemnity. 

Cargill V. WalJcer, .1 S. & P. 223. 

17. When E and B had authorized a factor to purchase goods for them, 
according to a stated contr£ift|. they are liable, directly, to the vendor of the 
goods. -^^^CL^^ If Bonner \, Benham 8f Co., 2 S. &P. 147. 



284 VENDOR AND VENDEE. 



* • 



I 



18. In an action on a promissory note, brougMt by the assignee tJiereof, 
which note was given for the purchase of a slave, with a warranty— held ^ ' t 
that unsoundness at the time of ^ale, amounting to entire failure of consi- I 

deration, \^ould entitle defendant to a verdict, ^and without proof of -an oiFer to • 

return it, appearing that the death of the slave eight days after purchtee ren- -I 

dered it impracticable. Morehead v. Gayle^ 2 S. & P. 2^4. » 

• 19. The purchaser of a diseased slave at a stipulated valuation, under an 
agreement that she was to be returned, and if she did not recover was not to 
be paid for — ^held that the period for recovery was limited to the ihaturity of 
the note given for her value, or at least to the expiration of such reasonable 
time as a jury might determine. , 

Tarver v. Richardson if Rice, 2 S. & P. 331, 

20. And when in such case, several months after the sale, the slave was ten- 
dered to the vendor as incurable, but refused, and subsequently sold by the ^ 
vendee for less than the price stipulated for in the event of recovery — ^helH 
that the vendee did not thereby become liable for the original price, but that 
he had the right to sell for the benefit of the vendor. 1 hid, 

21. It is no defence to an action brought on a promissory note, that the ^ 
title to the real estate for which the note was given is defective, and incum- 
bered by a paramount title, no fraud^being alledged; and it appearing that 
the vendee had enjoyed possession long before the alledged incumbrance 
ensued, and that there had been no judicial test of the title, and no eviction 
had. Wilsofi v. Jordan, 3 S. & P. 92. \ 

22. If the failure of consideration on the sale of land or personal estajie, 
be the result of fraudulent intention in the vendor, especially if it relate to 
the quantity or quality of the thing sold, such failure may constitute a legal 
defence. Ibid. 

23. Generally, however, the injury or failure must have been sustained 
before the remedy is sought; but in cases oi fraud, the rule, it seems, would 
be properly extended, so as to authorize redress whenever the injury could 
be sufficiently ascertained. . ibid, 

84. As a general rule, when the possession of real estate is delivered to 
the vendee, he cannot, without eviction, resist the payment of the purchase 
money, or recover it back if paid, for the vendee is bound to ascertain the 
title sold, and may, if he chooses, protect himself by proper covenants. 

WUey Sf Gayle v. White ^Leslie, 3 S. & P.. 355. ^ 

25. But in case of sales made by executors or administrators, the rule is 
different, they act as trustees, and'.nmst pursue the authority strictly under 
which they act, or ^Ise such sales would be void, and the purchasers under 
them held liable to the heirs for mesne profits, and no recovery could be had 
against them for damages, because they acted in a fiduciary character, and 
therefore in these sales the vendee may resist a recovery without proof of 
eviction. 1 bid, 

26. When a vendee of real estate executes a note for the purchase mo-^ 
ney, and receives a bond for title from the vendor with the possession, he 
cannot resist a recovery upon the note on the ground of the want of title in 
the vendor, no fraud being imputed, or rescission claimed, and no effort made 
to place the vendor in statu quo, by a return of the premiss. 

Wade V. KillougJi, 3 S. & P. 431. 

27. Under a verbal sale of three distinct parcels of land, two of which 
are taken possession of by vendee, and a portion of the whoje sum stipula- 
ted to be paid, received by vendor, a right of action does not accrue to reco- 
ver the balance of such sum for the third parcel not taken possession of by the 
vendee, on the ground of its Ijeing an entire contract. 

Meredith v. Naish, 4 S. & P. 59. 
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28. When a vendee of real dfetate, who purchases at an administrator's 
sale, relinquishes part of the lands purchased under an act of Congress, and 
receives for the balance a certificate of finfel payment in his own name, which 
is about being followed by a grant, he cannot resist the recovery of the 
amount i)f a note *given to the 'administrator for such lands, by alledg- 
ing any irregularity in the proceedings of the administrator in effecting 
the sale. . ^ Lee ^ Cas^y v. Whitey 4 S. & P. 178. 

'29. When a vendee of real estate, u»der a contract for sale, takes 
possession^ and remains in possession for several years, and in the meantime 
the agent, from whdhi "the purchase was made, procures a title to him- 
self, and the said estate is sold by the sheriff as the property of the agent — 
chancery will presume that the vendee had paid the purchase money to the 
agent, and compel the agent to make a title, and decree a cancellation of the 
title from the sheriff. " Tmiey v. Moore, 4 S. & P. 347. 

* 30. The vendee of aelave cannot, while^holding the possession thereof, de- 
fend against an action for the purchase money, by proof of want of title in 
the vendor. .. Oghum v. Ogbum, 3 P. 127. 

, 31. Chancery will noX relieve vendee of real estate by enjoining the collec- 
tion of notes given for the purchase money on- the allegation, without proof, 
thatthe vendor has no title, and has absconded, when the vendee has taken a 
bond for titles, conditioned for their execution on the payment of the first in- 
stalment, which instalment had not been paidj nor efforts to do so excused ; 
ind vjjien vendee had suffered payment to go against 'him on one of the 
^ n^tes without defending the same. Leans ^ Gorman v. Bibhj 4 P. §4. 

32. When a deed of trust is made for the benefit of a surety, &nd a -sale 
is made to him under the deed, and he discharges his liabilities as surety to 
an amount equal to the price given at the sale for the trust property — this is 
an adequate consideration for the purchase. 

Bank State v. Ddde et al,^V, 352. 

33. When vendee under parol contract for lands, takes possession of them, 
and makes valuable improvements, although chancery may refuse a decree 

^ for specific performance, it will nevertheless decree a pecuniary compensation, 
equivalent to the improvements, Goodwin v. Lyon, 4 P. 298. 

34. And it seems the retention of possession by thd vendee after action 
brought for the breach of the bond, would not amount to a part perform- 
ance of the contract, so as. to preclude an action at law for damagjes. 

Haynes v. Forley, 4J?. 528. 

35. When after a sale of real estate' by parol, and th^ possession by ven- 
dee, the vendor dies, and th^ vendee executes a note for the purchase money 
to the administrator of vendor, and took his bond for title, to be executed 
when the note was paid, it was held that in an action on the note by adminis- 
trator, the vendee could not resist the payment for failure of consideration if 

^.he had not been disturbed in his possession. 

Whitew. Beard, 5 P. 94. 

36. When a vendor of real estate seeks to enforce a lien for the purchase 
money against the estate in possession of the vendee's assignees, it is not 
necessary that all the mesne conveyancers, having no interest, should Nbie 
brought before the court. ^ Haley, et al, v. Bennett, 5 P. 452. 

37. Nor in such case will the fact that a decree has been made against the 
vendee for any deficiency which may exist after a sale of the premises, such 
vendee being only before the court by a decree j)ro coTifesso, will not autho- 
rize a reversal here, the case being brought before this court by the ven- 
dee's assignee alone ; alite^ if the case had l^en prosecuted by the vendee 
himself. . ' _ Ibid, 
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38. All the essential ingredients of a mortgage in regard to a lien upon 
real estate for the purchase money, attach to, and control a contract for the 
sale of lands, when the vendor makes a bond conditioned for title when pay- 
ment is complete. IMd, 

39. A vendor of real estate who parts with the possession, and executes 
a bond conditioned for titles when the purchase money is paid, has a lien 
upon the estate, which he may enforce in chancery against me estate' itself, 
in the possession of the assignee of the vendee, I Sid, 

40. Nor is he bound in such case to proceed first against the vendee ibr 
the recovery of the purchase money before he seeks satisfaction in chancery 
against the premises sold. Ibid, 

41. And a vendor in such case may well maintain ejectment for the lands 
sold, though a recovery in such action might be prevented by the vendee's 
bill in chancery to redeem. * Ibid. 

42. In an action by executor as, vendor to recover, for the non-coitiplianc^ 
with a sale by vendee, it is not necessary to set forth in the declaratioa that 
the title of the vendor's testator was good ; it is sufficient if it be averred 
that the vendor had power to sell, although it is true, that if the tide to the 
lands be defective, it would be a sufficient excuse for not complying with tte- 
terms of the sale. > Adams v. McMiUian, exW, 7 P. 753. 

43. When the condition of the sale is that resale may take place if the * 
trusts are not complied with, the difference between the two sales will be 
regarded as stipulated damages, but when there. is no such condition, aad a - 
a resale takes place, the difference would not be binding on the jury^as the 
measure of damages, but merely as information to guide theirpayment. ' ' 

Ihid. . 

44. In an action by vendor to recover the amount of a note given for 
slaves, the bill of sale which contains no words of delivery, the vendee can- 
not show by parol that by the contract o£ sale the vendor was to deliver one 
of the slaves, and that he failed to do so. 

^ McCoy V. Moss Sf 'Newberry, 6 P. 88. 



-^ III. Of the Rights of Vendee^ and of the Action by him; and in what cases 

he will be considersd as affected by Notice. 

45. Vendor of a note which had^been satisfied, liable i.o vendee thousrh 
there be no special contract or fraud. . Ellis v. Grooms, I S. 47. 

46. Vendee of land after special request to remove a nuisance which had 
been erected before he purchased,* may maintain an action for continuing it. 

Loftin V. McLemore, 1 S. 133. 

47. When a firm purchased lands, and one of the partners was an infant, he 
Vannot recover back his portion of the purchase money paid to the vendor,* 
the contract being binding as to the other partners^and they having the right 
to control the partnership funds. 

Sadler et al. v. Robinson^ s heirs, 2 S. 520. 

48. When a vendor of a slave said to a vendee, " if yiou will prove the 
slave was unsound at the time of the sale! will return the purchase money:'* 
Whether an action might be maintained on such a promise— g'^erc. 

Thiff v. Ivey, 3 S. 140. 

49. A purchaser under circumstances sufficient to put him on the enquiry, 
is considered as effected with notice of an incumbrance, and possession of 
land, is such a circumstance as should put a party on his enquiry. 

Harris et al. v. Carter, admW. et al. 3 S. 233. 
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60. If a person purchases an estate pending a suit involving the question 
of title, he will be chftrged with notice. Ibid, 

51. The purchaser of real estate has the right to discharge liens, and re- 
move disabilities upon such estates, in order to perfect his title, and have the 
amount thus paid deducted from the amount agreed to be given. 

» Smith v. Pettus et al. 1 S. & P. 107. 

5^. When indemnity is the foundation of the action by vendee for fraud 
and deceit, an offer to return the property is not necessary ; aliter when the 
action is to rescind the cc^tract or to recoyer back the purchase money paid ; 
and incases for fraud and deceit, thp ' plaintiff will not be confined to the 
statement in the bill of sale, but may give in evidence other false represen- 
tations of the vendor made at the time of sale. 

Cozzifisv. Whitak€r,3S. ScP.322. 
^ 53. "Vjrhen the vendor of land chooses after death of vendee to rescind 
, the -contract, an action may be maintained by the representatives of vendee 
to recover back money, paid in his lifetime in part consideration of the pur- 
chase. CastUberry v. AdmW, Pierce^ 5 S. & P. 150, 

54. It seems that notice, either actual or constructive, is not necessary to 
, be traced to the purchase of real estate at a marshall's or skerifPs sale, in or- 
^ der to protect a stranger under a bona fide outstanding, anterior title, derived 

from the debtor. Toulmin v. Austiuj 5 ^ &P. 410. 

55. Actual notice of a bona fide anterior title outstanding, derived^rom a 
debtor, is good,. if exhibited to a purchaser of real estate at the time of the 

^ sale thereof. * Ibid, 

56. When vendor obtains title to premises after sale, such dtle vests eo in- 
stanti in his vendee^ and wi^ll enure to his benefit. 

McGee v. Andrew Sf Eastis, 5 S. & P. 426. ) 
Kennedy Sf Mordand v. Heirs of McCartney, 4 P. 142. j 

57. Vendee who takes a bond for title, is bound to prepare .and tender the 
conveyances to the vendor ; and if he fail to do so at the time stated in the 
^ndy the vendor is not thereby discharged from his contract, for the vendee 

• may apply for his title after die day named. 

Wade V. Kilkmgh, et aZ. 5 S. & P. 450. 

58. In an action by vendee, it is a good plea by vendor that he was ready 
to convey at the dme specified in his bond, but that the vendee had not ten- 
dered the convey^ces; and in such case the plea of vendor need not 
aver that he had offered the abstract of title, it being the duty of vendee to 
demand diem if necessary, and in a proper case the failure of vendor to fur- 
nish the abstract would be considered an infraction of the bond. Ibid, 

. 59. The declarations and acts of a vendor as to the ownership of property 
\ which ^e has conveyed to another, cannot be given in evidence to defeat the 
' right of his vendee, but he is a competent witness to prove the fairness of a 
sale he has made. McKenzie, adm'r, v. Hunt Sf Condry 1 P. 37. 

60. When vendee takes a bond for title, he niay af^er breach of the con- 
.dition, elect to proceed at law for damages or apply to equity for specific per- 
formance. But where one elects to proceed at law, equity will not inter- 
pose to compel the vendee to accept the conveyance, the vendor shewing 
no excuse by proof &r the failure to comply with the contract anterior to the 

* breach of it. Hayne v. Farley, 4 P. 528. . 

61. The recovery in ejectment of the possession of premises by vendor, 
would not have the effect of disannulling the contract of sale. The vendor * 
in such case oould only maintain the possession until the rents and profits 
had discharged the incumbrance, when chancery would compel a conyey- 
ance to the vendee or his assignee. 

Haley et al. v, Bennett, 5 P. 452. 
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62. A purchaser under an execution is not effected with notice of an as- 
signment of judgment when he is no party to such transaction. 

Boren, etal.v. McGehee, 6 P. 432. 



IV. Presumption of fraudulent Sale, arising frcm cantmued possession cfthe 

Vendor. 



63. Possession of personal property remaining with vendor is presump- 
tive evidence of ownership, but this presumption may be rebutted; such 
possession is only presumptive evidence of fraud,. but not ^u^pez se, 

Hohhs V. Bihh, 2 S. 54. 
' • Martin v, JVhite, 2 S. 162 
Brandon v. Svuna Sf Cunningham, 2 S.S5^. 

64. When possession of personal property remains in the vendor, it is not 
sufficient against creditors tnat the consideration be banajide, and the bill of 
sale recorded ; it must appear that the sale was not made to hinder or delay 
creditors, and this is to be determined by a jury from all the circumstances. 

Ayres V. Moore, 2 S. 326. 

65. The possession of land continuing in the vendor after the sale, does 
not create the same presumption of fraud as an the case of chattels. 

FauUing v. Stnrgus, 3 S. 95. 

66. When a sale of personal property contained a condition . of defea- 
zance, and was founded on a valuable consideration and hona^fide, it is not 
fraudulent per se, under the statute against creditprs without notice, though 

. the grantor retains possession for more than twelve months after its sale. 

KUlough V, Steele, 1 S. & P. 262-» 
: 67. That property remains with vendor for a period not unreasonable, after 
the sale, does not per se, avoid the sale, the possession appearing bona fide. 

Bank of the State v. Dade, et ai. 4 P. 252. ■■ 



'.J ' ■ 



*' 



' Y. Of Rditf in Ghaneery in Cases of Sales, both as to Vendor and 

Vendee and of equitable Title, 

68. Vendee entitled to recis'sion of contract, where vendor made fraudu- 
lent representations at the time of. sale. 

Harris et ah v. Carter, adm, S S« 233. , - 

69. But where the purchaser has notice of the title, and die vendor com- 
pletes his title before the vendee has a right to the conveyance, he cannot 
object th&t the vendor had no title at the time of the sale. - Ibid. ' 

70. Vendee will be protected from the payment of the puschase money,, 
where the vendor cannot effect a title on account of his insolvency, until such 
disability is removed. Smith v. Peters, 1 S. & P. 107. 

71. And it would seem that equity iB such case, would reheve a party' 
even when the note had passed into the hands of an assignee. Ibid. 

72. Chancery would compel an executor to pay the balance of purchase 
money due on real estate, devised in order to perfect' the title of devisee, a- 
child of testator, when this would only equal the share of the other children, 
under the will. Green et ttXi v. Moore, exW. 1 S. & P. 212. 

73. When an agent had contracted for the sale of real estate, and put 
the vendee into possession, who remained in possession for several years; 
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and, afterw^dsy the a^ent procured a title to himself, and the property "was 
soid by the sheriff as me estate of the agent— chancery would presume the 
payment to the agent, of the purchase-money, and compel him to execute a 
- title, and would order the tide of the sheriff to be cancelled. 

Toucey v. Moore, 4 S. & P. 347. 

74. When a vendee has sold to a second vendee, but no conveyance has 
been nwie to him nor purchase money paid , chancery will arrest tne second 
ssfle and enforce the lien of the original vendor; but, when the title deeds 
and the possession have* been delivered to the second bojia fide purchaser, 
withxmt notice, and he makes advances on said, purchase. Chancery will de- 
cree a^sale bf lands f and thep^ceeds, after first discharging the amount 
advanced by the second vendee, will be applied to the payment of the 
aincuint due the original vendor. 

• . . Dwpphey v. Frenaye, 5 S. & P. 216, 

75» WheVe vendee of real estate, takes a bond conditioned for title at a 
future day, he may, after breach of the condition, elecft to proceed at law for 
damages, or apply to equity for specific relief. 

Hay7iei v. Farley, exW, Bell, 4 P. 528. 

76. But when one elects to proceed at law, equity will not interpose, and 
* compel the vendee to accept the conveyance — tie vendor showing no ex- 
cuse by proof, for the failure to comply with his contract anterior to the 

* breach of it : and, it seems, that the retention of possession by the vendee 
after action brought for the breach of the bond, would not amount to a part 

* performance of Sie contract, so as to preclude an action at law foi* damages. 

Ibid, 
' 71, When there has been a part payment of the purchase money accom- 
panied with possession by the veudee, chancery would enforce a specific 
peprformance ctf the parol contract. Meredith v. Nqish, 3 S. 207. 

78. An equitable title will prevail against creditors and purchasers of one, 
who had only a naked legal title. Ibid. 

•, • 79. It is an appropriate ofllce for chancejy to enforce specific agreements, 
for conveyance of realty. Morgan et al. v. Morgan et al, 3 S. 383. 

'80. When A claims of B specific performance of a sale of lands — the 
judgment creditors of B, may be made parties defendant. And it is no 
objection, in cases of great litigation, that complainant's right which is sought 

* to be quieted, has not been established at law; much less cau'such an objec- 
tion avail, when the right is one peculiarly proper for chancery jurisdiction. 

Ibid. 

81. Chancery will not lend its aid to enforce the specific performance of 
parol contracts for sale of lands, where the terms of the agreement are un- 
certain and contradictory, or where die agreement proved, does not corres- 
pond with the allegations of the bill. Goodwyit v. Lyon, 4 P. 297. 

82. Time may become an essential ingredient in a coiitract — ^and where it 
appears, complainant has failed to execute his part of fhe contract at the day, 

, witho'ut excuse on his part, or the assent #f the other party to the delay; in 
such case chancery would not relieve. Hays et al, v. Hall, 4 P. 374. 

83. Where vendee takes possession, under a parol contract, and makes 
valuable improvements — ^though the specific execution may not bfe enforced, 
either because agreement is imperfect, or its prQpise terms cannot appear— 
chanceiy will yet decree a pecuniary compensation, equivalent to the im- 
provements made by vendee. Ibid. 

84. Where, on a contract for the sale ofiands, either party hajg performed 
a valuable part of the agreement/ and is in no default as to the residue; he is 
entitled in equity, to a specific execution. Ibid. 
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85. And in such case, the imposeibility of placing a party in statu qua^ 
forms another ground for specific execution. ^ Ibid, 

86. And when such specific execution will be decreed,' between the par- 
ties — ^it will be also decreed against all claiming under diem, in privity of 
contract or by representation, no controlling Equity interposing. • Ibid, 

87. When A agreed for the sale of lands with B and C, and took their 
notes secured by D & E, giving them a bond for title conditioned upon the 
payment of the notes, andB and C assigned the bond to D and E, as an in- 
demnity to them; and subsequently, A dies, leaving D and E in possession 
of the lands. D, who has control of the premises, pays the last note due 
after suit, and takes from A's representatives and heirs a bond, conditioned 
to execute a title to him in a specified time, and, on the expiration of the 
time, brings suit on the bond-^on a bill filed by A's representatives and 
heirs — It "was held, , 

I. That the administrator of A was entitled to a specific execution of 
the contract of his intestate, and that the heirs of A, might well become 
parties as complainants. 

II. That the bond executed by the representatives and heirs was void, 
for want of consideration. 

III. That the matter of the bond was properly included in the bill, and 
that in decreeing specific execution, chancery could also decree a cance- 
lation of the bond. 

IV. That it was a just excuse for the delay of the administrator in filing 
his bill, that the party holding the bond of his intestate for title, might 
have, under the statute, applied to the orphan's court to perfect his title. 

V. That it was essential, to make the heirs of the vendor and the assig- 
nees of the vendee, parties to the cause before a decree could be rendered? 
but that all the amendments, for this purpose, could be made on remand- 
ing the case to the court below, on a mandate from the court. Ibid, 

See CAancery-'^Estappel^^ Trespass and Ejectment — Fraud,. 



VENUE. 291 



VENUE. 



1. After verdict, venue improperly laid in declaration, cured by reference 
to the margin. Barlow v. GarroWj A, R. 1. 

2. In civil actions, the venue cannot be changed as to one defendant and 
not as to all. Vandyke v. Battle^ 1 S. 218. 

3. A change of venue having been ordered on the motion of a prisoner by 
his counsel, the judgment will not be arrested because the grounds of it are 
not spresid on the record. State v. McLendon, 1 S. 195. 

4. On change of venue, after a transmission of the original papers and 
a transcript of the orders in a cause to another county, a copy of the venire 

Jacias, certified by the clerk of the court from which the charge took place, 
cannot be received as part of the record. 

State V. WilHamSy 2 S. 454. 

5. Upon a change of venue, the court to which the case is removed is 
bound to presume all things regular before the change — as the existence of a 
good caption to the indictment — and it devolves upon the prisoner to show 
any fatal irregularity. So it is presumable that uie record has been duly 
transmitted and delivered. Hid, 

6. The act of 1819, upon the subject of a change of venue in civil and 
criminal cases superseded the statute of 1818— and courts have no authority 
to order a change of venue after the first trial term of a cause, 

hmerarity v. HitcJicockj 3 S. & P. 9. 

7. And when a change of venue had been improperly ordered in a civil 
case, and the plaintiff made a stronger shewing against the county applied 
for, than defendant did against the county where the case was regularly triable. 
The supreme court granted a mandamus, restraining the county court to which 
the case was removed from exercising jurisdiction in the case, and returned 
it to be tried to the original jurisdiction. Ibid, 

8. When an order was made at one term for a change of venue in a civil 
case, but which was not entered on the minutes — ^held, not error that at the 
ensuing term the court suffered the entty to be made 7mnc pro tunc, 

Davis V. Hooper y 4 S. & P. 231. 
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1. Verdict, that part of property levied on is liable to execution, is equi- 
valent to finding the residue not liable. 

Lervis, adm, v. Lewu, A. R. 95. 

2. After verdict, error cannot be assigned on the allegation that the goods 
came into the possession of defendant by "finding or ouierwise." 

Peters v. Johnson ^ Connelly, A. R, 100. 

3. " We find for plaintiff $583" — sufficient verdict on general issue. 

Ibid, 

4. Verdict may be for more than the amount claimed on the indorsement 
of the writ. Ibid. 

5. Verdict, "we, the jury, find for the defendant" on general issue in inde- 
bitatus assumpsit, judgment thereon in usual form sustained. 

Meeker v. Childress, A. R. 109. 

6. In debt, defendant pleads part payment, concluding to the country and 
the plaintiff replies — verdict is rendered for the residue o^ the demand. This 
may be considered as an issue, and the verdict is bad, because it does not 
respond to it. Hawlcins v. Bxipier ^r Simpson, A. R. 113. > 

Dade v. Adm. Buchanan, A. R. 415. J 

7. Verdict cures an omission in the declaration, to state in full the contin- 
gency on which a note is payable. AUen v. Dickson, A. R. 119.. 

8. Verdict and judgment for more than the principal and interest due; the 
appellate court cannot correct it. Baldwi7i v. Stebbins, A. R. 180. 

9. We, the jury, find for the plaintiff, and assess his damage at $472 22 — 
is a sufficient entry of verdict, and negatives the plea of non assumpsit. 

Ibid. ) 
* ' Harrison v. Ca^sity, A. R. 291. ) 

10* Verdict cures omission to recite the nature of the action in declaration. 

Tanker sley v. Selburn, A. R. 185. 

11. Verdict, "that defendEOit owes said plaintiff the debt in the declaration 
mentioned, and $15 95 cents damages for its detention" — sufficiently re- 
sponds to the issue. Taylor v. Rogers, A. R. 197. 

12. After verdict, words charging homicide generally in slander, shall be 
deemed sufficient. Taylor v. Casey f A. R. 258. 

13. After verdict, defect in declaration as to time of notice, in an action 
against an assignor^cured. Dwpuy v. Gray, A. R. 357. 

14. Verdict cures the want of averment in a suit, for wrongfully suing 
out attachment — that the s.uit in attachment was terminated. 

Bjea V. Itewis, A. R. 382. 

15. After verdict — it is not error, that two special pleas were not replied 
to, as going to trial will be regarded as a waiver of them,' there being also 
the plea of the general issue. Dade v. Adm. Buchanan, A. R. 415. 

16. Verdict as on issue, when there was no plea — error. 

Woods^ adm. v. Woods, A. R. 45-74. 

17; When there were two pleas, one general and one special, after ver- 
dict — not error. Marr v. Foster, 1 S. 57. 

18. When a special verdict shows a right in the plaintiff, but does not de- 
fine it with sufficient certainty, a venire de wauowill be awarded. 

Stodder v. Powell, 1 S. 287. 
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19. On a note, made payable at a particular place, after verdict the want 
of a special demand at such a place is cured, if such demand is at all ne- 
cessary. Irvifie, adm, v. Withers, 1 S. 234. 

20. The record shows a plea in abatement by defendant and demurrer 
thereto, and to the same count the plea of not guilty and issue — after ver- 
dict, the plea in abatement and demurrer are to be considered as a nullity. 

^ *• Robertson v. Lea S^toife, 1 S. 141. 

•* 21. In assumpsit, if verdict be for less than #50, and the plaintiff does 

not file his affidavit as required by statute, he cannot have judgment. 

Howard v. Wear, A. R. 84. 
• •. # .^ Curtis v. Gray, A. R. 118. 

Carter v. Dade, 1 S. 18.* 
22* There being three issues and a verdict for defendant, some of the 
jury disagreeing as to one issue, the verdict is nevertheless sufficient to au- 
thorize a judgment for defendant. Winston v. Mosely, 2 S. 137. 

23. After verdict, party proceeding to tri^ without an issue made up can- 
not object to the want of it in the record, on error. 

Baker v. Washington 8f Wash^^fgton, 5 S. & P. 143. 

24. After plea to the merits and verdict, the jurisaiction cannot be ques- 
tioned, nor, after plea of not guilty to the whole complaint, that the matters 
involved were tried by a jury, instead of by the court, 

Rippetoe v. Hall, 1 S. J|i6. 

25. In an action commenced before a justice, andttaken by appeal to tl^ 
supreme court upon a note payable in cotton, an omission to set out the 
value of the cotton in the statement is cured by verdict, ascertaining the ^*«|^ 



value, or at least by the statute of jeofails — and in the absence of a bill of 
exceptions or demurrer to evidence, to show what the evidence was, the 
court will presume there was sufficient to justify the verdict. 

^ h-vin V. Nichols, 5 S. & P. 189; 

26. The finding of a jury in determining mutual demands between a plain- 
tiff and defendant, "that they find the plaintiff indebted to the defendant in 
the sum of two dollars and forty cents, over and above the plaintiff's demand 
in this behalf," is good. Pledger v. Glover, 2 P. 174. 

27. This court will not aid a defective special vQ(fclict by reference to ex- 
trinsic facts which appear upon the record: a special verdict shoijld disclose 
all material facts upon which it is founded, and which may be essential to 
authorize the entry of judgment thereon; and when the facts are not so in- 
telligibly set forth as to show the right of recovery — ^t will not be aided by 
intendment. Lee v. CamphelVs heirs, 4 P. 198. 

28. A defendant cannot be permitted, after verdict, to object to the cha- 
racter in which plaintiff sues, as when there was a want of profert of letters 
of administration. Copewood v. Taylor, 7 P. 33. 

29! A verdict must respond to the issue, or it will be bad and no judg- 
ment can be rendered on it — thus, in case against a post master for negli- 
gently loosing and refusing to deliver a letter &c. of plaintiff's — a verdict, 
that "defendant undertook and assufned SfcJ' is erroneous. 

Moody v. Reener, 7 P. 218. 
30. When matters submitted to a jury can be concluded from their find- 
lYigr — the verdict will serve as a sufficient warrant for the judgment. 

Ibid. \ 
Teppin v. Petty, 7 P. 441. ] 
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WILL. 

1. The words of a will are to be construed liberally, so as to carry ih^**^ 
effect the intention of the testator, unless contrary to law. \ 

Bell Sf tmfe v. Hogan^ 1 S. 536. 

2. In construing wills the intention of the testator must goyeni, and it is 
to be ascertained, when doubtful, from a full view of the^ntire instrument^ Y' 
all its parts are to be reconciled if possible, and if, ndt, the latter provi^dns 
are to govern. Moore^ Ex*r. v. Dudley Sftvife^ 2 S»*l70. 

3. To constitute a mere nun-cupative will, the words spokon must have 
legal certainty, and be spoken in extremis.' Sykes v. Sykes et aL 2 S. 364. 

4. A will of personal estate is not void, for want of witnesses. 

. ^ McGrew v.- MhGrew,lS.&'P. 30. 

5. The orphans' court has peculiar and original jurisdiction over the sub- 
ject of the probate ofi^lls, and its decree in relation to the establishment of 
a will must be t^ken as properly entered upon legal testimony, unless the 
contrary appears. • Ibid» 

6^When it appeared that, the deceased applied to an attorney to prepare 
a wilirunder certain instructions (by which he designed particularly to pro- 
^de for a dependent lister,) and the will being prepared was exhibited to 
him; and in the presence of an attorney and a witness he made several un- 
important alterations, and seemed satisfied w^th the draft thus altered, and 
}0^ gave the same to the attorney to be copied; and the said draft, after being 

copied, Vas handed again to the deceased to be executed, and he received it, 
saying he would think of and examine it — ^^, after his death, the said copy 
unaltered and proven to be the exact cop^^f the draft, so altered by the 
applicant was found in his possession — held, to have been improperly ad- 
mitted to probate. MdUme v. Harper, 2 S. &. P. 454. 

7. When the testatpr, after expressing an intention of disposing of all his 
earthly estate, recited* ifct his just debts should be paid, previous to any dis- 
tribution of his estate among his representatives — ^held, that the will was en- 
titled to a construction, charging the debts of the testator upon the realty. 

DarringUm et al. v. Borland, 2 P. 10. 

8. Under our statute, gi certified copy of a will and probate, is evidence 
both of the validity of *the will and of the correctness of the probate, while 
the decree of the orphans* court remains unreversed. Ihid. 

9. When copy of a will, which had been lost or destroyed, is submitted 
for probate with an affidavit of the executor, of the destruction of the ori- 
ginal — ^proof will be admitted by the subscribing witnesses, as to its genu- 
ineness and contents, as also of the state of mind of the testator. If will of 
realty and all the witnesses be alive and within the jurisdiction of the court, 
it would seem that^i^^oof them would not be sufficient. 

Apperson v. Gottrel, 3 P. 51. 

10. A will, properly admitted to probate, cannot be rejected as evidence 
in a suit between an Indian and a white man, merely because the will had 
been proved by the testimony of an Indian witness — it appearing that at the 
time tne will was proved, all who were entitled to objections against the will 
were Indians. Carroll v. TathkiUer, 3 P. 279. 

See County and Orpkans\Caurt — Devise, Legacy, and Bequest, 
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1. A witness, summoned by one who is party to several suits, is entitled 
to compensation in each case in which he is summoned. 

Findlay 4r Oummings\» Wyser^foruse of Colgin, 1 S. 23. 

2. Certificate of attendance of witness is transferrable by delivery. 

Ibid. 

3. When a subscribing witness to a deed lives beyond the jurisdiction of 
the court, so far as his testimony is concerned he may be treated as though he 
were dead. Barrington Sf Rhodes v. Sjiead, 3 S. 201. 

4. Statute 1807, restricting charge for attendance in bill of costs, to 
two witnesses to any one fact, must be imderstood to mean a material 
fact; and it seems not to have been the intention to disallow the attendance of 
witnesses, to the successful party where, from the course of the adversary or 
the decision ot the court, the e^dence of such witnesses (otherwise proper), 
has been superseded or dispensed with. Randolph v. Perry ^ 2 P. 376. 

5. On sci. fa, against defaulting witness, where there appears to be no 
return — held, sufficient cause to reverse a judgment. 

CcUoe V. Harrison, 3 P. 219. 

6. When witnesses are summoned in a cause but not sworn, and it appears 
from affidavit or otherwise, that they have been summoned to prove material 
facts, the attendance of such witnesses may be taxed in the bill of costs. 

Briley v. Hodges, 3 P. 335. 

7. A party cannot ask his own witness questions tending to show him in- 
competent or unworthy of credit, nor can he examine other witnesses to 
prove him incompetent or unworthy of credit; but he may prove facts in a 
cause contradicting what he has said. Winston v. Mosely, 2 S. 137. 

8. To impeach the credit of a witness, general reputation is admissible, 
but not such as is confined to a particular class of persons. 

Drish V. Davenport, 2 S. 266. 

9. A witness testifying in chief, should furnish facts from which his opi- 
nion or belief is founded. Toulmin v. Austin, 5 S. &; P. 410. 

See Evidence — Free Persons of CoIot ^ Indians, 
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1. In actions, sounding in damages, where the plaintiff has to prove the 
amount of them, as if upon an account, the defendant may a&er judg- 
ment by default, introduce evidence to show that the articles charged were 
never received, or that the prices were too high; or, if it be for use and occu- 
pation of a house, although judgment by default admits that the defendant 
occupied a house of the plaintiff, yet the former is permitted to prove that 
he did not occupy the particular house about which the plaintiff has intro- 
duced evidence. Opthle Yoholo v. Mitchell, 2 S. & P. 125. 

2, Nor is adefendant, upon writ of enquiry, precluded from taking excep- 
tions to the jury. Ibid, 
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DECLARATION Ol? INDfiPENEiENCE. 

■ • • •■ 

• . . IN CONGRESS, JULY 4, 1776. 

* 

THE UNANIMOUS <DECLA|lATION OF THE THIRTEEN UNtTfeO STATES OF 

AMERICA. 



When, in the eourile of htttnan events, it becomes necessary Propriety of 
' iof one people to dissolve the political band* which ha^e' con- ^® decfera- 
itected tneM with toother, knd to assume, among the powers of 
the earthy the separate and equal station to which the lawaf of 
nature and of nature'sr G^od entitles them, a decent respect to 
thi^ opinions of mankind requires tliat they should declare the , * 

Causes which impel them to the sejiaration. 

Wd hold these truths to be self-evident : — ^thtft afll men' are Unalienable 
created equal; that they are endowed by their Creator with rights of the 
eertasin tinalienable rights ; that among these are life, liberty, P®^P*® ^* 
oiid the pursuit of happiness. That to secure' these rights, gov- 
ernments are instituted among men, deriving their just poweris 
from the consent of the governed ; that whenever any form of 
government becomes destructive of these ends, it is the right of , 
the people to alter or to abolish it, and ta institute new govern- 
ment, laying its foundation on sueh principles, atid organizing its « 
pof^^ts in such fofm, as to them shall seemtnost Hfc^ly to effect 
their safety and happiness. Prudence, indeed, will dibtste, that 
. governments long established should not be changted for light 
and transient causes ; and accordingly all Experience hath shown 
that tnankitid are more disposed to suffer while evils are suffer- 
, able, than to right themselves by abolishing the forms to which 
they are accustomed. But when a long train of abuses^ and 
usurpation^, pursuing invariably the same object, evinces a de- 
sign to reduce diem under absolute despotism, it is their right, 
h is their duty, to throw off such government, and to provide 
new guards for their future security. Such has been the patient 
fiufferalnce of these colonies ; and such is now the necessity 
which constrains them to alter their former systems of govern- 
ment. The History of die present king of Great Britain, is a Absolute tyr» 
history of repeated injuries and usurpations, all having in direct annytbe object 
object the establishment of an absolute tyranny over these ^^^ b^[^°^ 
States, To prove this, let facts be submitted to a candid world. 

He has refused his assent to laWs the most wholesome and Recitation of 
necessary for the public good. injuries and 

38 
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usm-pations on He has forbidden his governors to pass laws of immediate 
B°* ^"h r*^ ^^ ^"^^ pressing importance, unless suspended in their operation 
till his assent should be obtained : and when so suspended he 
I has utterly neglected to attend to them. He has refused to 
pass other laws for the accommodation of large districts of peo- 
ple, unless those people would relinquish the right of represen- 
tation in the legislature — a right inestimable to diem, and formi- 
dable to tyrants only. 

He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the* repository of their public 
records, for the sole purpose of fatiguing them into compliance 
with his measures. 

He has dissolved representative houses repeatedly, for od? 
posing with manly '^firmness, his invasions on the rights of the 
people. 

He has refused for a long time after such dissolutions, to 
cause others to be elected ; whereby the legislative powers, 
incapable of annihilation, have returned to the people at large 
for their exercise ; the State remaining in the meantime, expos- 
ed to all the dangers of invasion from without, and convulsions 
within. 

He has endeavored to prevent the population of these States ; 
for that purpose obstructing the laws for naturalization of for- 
eigners ; refusing to pass others to encourage their migration 
hither, and raising the conditions of new appropriations of lands. 

He has obstructed the administration of justice, by refusing 
his assent to laws for establishing judiciary powers. 

He has made judges dependent on his will alone, for the 
tenure of their omces, and the amount and payment of their 
salaries. 

He has erected a multitude of new ofRces, and sent hither 
swarms of officers, to harass our people, and eat out their sub- 
stance. 

He has kept among us, in times of peace, standing armies, 
without t!he consent of our legislatures. 

He has affected to render the military independent of, and 
superior to, the civil power. 

He has combined with others to subject us to a jurisdiction 
foreign to our constitution, and unacknowledged by our laws ; 
giving his assent to their acts of pretended legislation : 

For quartering large bodies of armed troops among us : 

For protecting them, by a mock trial, from punishment for 
any murders which' they should commit on the inhabitants of 
these States : 

For cutting off our trade with all parts of the world : 

For imposing taxes on us without our consent : 

For depriving us, in many cases, of the benefits of trial by 
jury : 

For transporting us beyond seas to be tried for pretended 
offences : 

For abolishing the free system of English laws in a neigh- 
boring province, establishing therein an arbitrary government, 
and enlarging its boundaries, so as to render it at once an exam- 
ple and lit instrument for introducing the same absolute rule 
into these colonies : 

For taking away our charters, abolishing our most valuable 
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la^$s, and altering fundamentally, the forms of our govern- 
ments : 

For suspending our oWn legislatures, and declaring them- 
selves invested with power to legislate for us in all cases what-, 
soever. 

He has abdicated government here, by declaring us out of 
his protection, and waging war against us. ' 

He has plundered our seas, ravaged our coasts, burnt our 
towns, and destroyed the^ivesof our people. 

He is at this time transporting large armies of foreign mer- 
cenaries to complete the .works of death, desolation, and tyran- 
ny, already begun with circumstances of cruelty and perfidy, 
scarcely paralleled in the most barbarous ages, and totally un- 
worthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the 
high seas, to bear arms against their country, to become the ex- 
ecutioners of their friends and brethren, or to fall themselves 
by their hands. 

He has excited domestic insurrections among us, and has 
endeavored to bring on the inhabitants o^ our frontiers, the mer- 
ciless Indian savages, whose known rule of warfare is an un- 
distinguished destruction of all ages, sexes, and conditions. 

In every stage of these oppressions we have petitioned for 
repress in the most humble terms : our repeated petitions have Petitions for 
been answered only by repeated injury. A prince, whose char- "^^ .^^^ &jc"^^ 
acter is thus marked by every act wnich may define a tyrant, 
is unfit to be the ruler of a free people. 

Nor have we been wanting in attentions to our British breth- 
ren. We have warned them, from time to time, of attempts p^PP®*^ ^^ ^^® 
by their legislature to extend an unwarrantable jurisdiction over f ."ji^ people 
us. We have reminded them of the circumstances of our emi- 
gration and settlement here. We have appealed to their na- 
tive justice and magnanimity, and we have conjured them by 
the ties of our common kindred to disavow these usurpations, 
which would inevitably interrupt our connexions and^ corres- 
pondence. They too have been deaf to the voice of justice and 
consanguinity. We must, therefore, acquiesce in the necessity 
which denounces our separation, and hold them, as we hold the 
rest of mamkind — enemies in war, in peace friends. 

We, therefore, the representatives of the United States of Declaration 
America, in General Congress assembled, appealing to the Su- of Indepen- 
preme Judge of the world for the rectitude of our intentions, dence. 
do, in the name and by the authority of the good people of 
these colonies, solemnly publish and declare, that these united 
colonies are, and of right ought to be, free and independent 
States ; that they are absolved from all allegiance to the British y, , . 
crown, and that all political connexion between them and the absolved from 
State of Great Britain, is, and ought to be, totally dissolved ; their allegiance 
and that, as free and independent States, they have full power ^• 
to levy war, conclude peace, contract alliances, establish com- 
merce, and to do all other acts and things which independent 
States may of right do. And for the support of this declara- 
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Mutual pledge tioii, with a firm reliance on the protection of Pivine Frawi- 
of fidelity. dence, we mutually pledge to each other our Uvea, our fortunes, 
and our sacred honor. JOHN HANCOCK- 



New Hampshire, 

JOSIAH BARTLETT, 
WILLIAM WHIPPLE, 
MATTHEW THORNTON. 

MassachusetU Bay. 

8AMUEL ADAMS. 
JOHN ADAMS, 
ROBERT TREAT FAINE, 
ELBRIDGE GERRt. 

Rhode Jblandf Sft, 

STEPHEN HOPKINS, 
WILLIAM PLLERY. 

Ckmnecticut, 

ROGER SHERMAN, 
SAMUEL HUNTINGTON, 
WILLIAM WILLIAMS, 
OLIVER WOLCOTT. 

Delaware. 

I 

CiESAR RODNEY, 
GEORGE REED, 
THOMAS McKEAN, 

Marylatid. 

SAMUEL CHASE, 
WILLIAM PACA, 
THOMAS STONE, 
CHARLES CARROL, 

[of Cam>llton.3 

Yirgmia. 

GEORGE WYTHE, 
RICHARD HENRY LEE, 
THOMAS JEFFERSON, 
BENJAMIN HARRISON, 
THOMAS NELSON, Jr. 
FRANCIS LIGHTFOOT LEE, 
CARTER BRAXTON. 



*New York. 

WILLUM FLOYP, 
PHILIP LIVINGSTON, 
FRANCIS LEWIS, 
LE)VIS MORRIS. 

New Jersey. 

RICHARD STOCKTON, 
JOHN WITHERSPQON, 
FRANCIS HOPKINSON, 
JOHN HART, 
ABRAHAM CLARK. 

P&msylva^ia' 

ROBERT MORRIS, 
BENJAMIN RUSH, 
BENJAMIN FRANKLIN, 
JOHN MORTON, 
GEORGE CLYMER, 
JAMES SMITH, 
GEORGE TAYLOR, 
JAMES WILSON, 
GEORGE ROSS. 

North Parolina* 

WILLIAM HOOPER, 
JOSEPH HEWES, 
JQHN PENN. 

South Ca^rolimf^, 

EDWARD RUTLEPGE, 
THOMAS HEYWARD, Jr., 
THOMAS LYNCH, Jr, 
ARTHUR MXDDi;.ETONr 

Georgia. 

BUTTON GWINNETT, 
LYMAN HALL, 
GEORGE WALTON. 
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CONSTITUTION OF THE UNITED STATES. 



We, the people of the United States, in order to form a more 
perfect unipn, establish justice, ensure domestic tranquility, pro- 
vide for the common deience, promote the general welfare, and 
secure the blessings of Kberly to ourselves and our posterity, do 
ordain and establish this Cpnstitutioii for the United States of 
America: 

ARTICLE I,— SECTION I. 

1. AH legislative powers herein panted, shall be vested in Legislative 
a congress of the United States, which shall consist of a senate powers, 
and house of representatives. 

SECTION II. 

1. The house of representatives shall be composed of mem- Members of 
bers chosen every second year by the people of the several house of repre- 
states ; and the electors in each state shall have the qualifica- *^o^n^**' ^^ 
dons requisite for electors of the most numerous branch of the 

state legislature. 

2. No person shall be a representative who shall not have Qaalification 
attsdned. the age of twehty-five years, and been seven years a of members of 
citizen of the United States, and who shall not, when elected, bouse of repre- 
be an inhabitant of that state in which he shall be chosen. sentatives. 

3. Representatives and direct taxes shall be apportioned 1^^^- ^-. 

\ , I'-i t'lii*!*-!* Apportionment 

among the several, states wnicb may be included wUhm this of representa- 

union, according to their respective numbers, which shall be tives. 
determined by adding to the whole number of free persons, in- 
cluding those bound to service for a number of years,, and in- 
cluding Indians not taxed, three-fifths of all other persons. The 
actual enumeration shall be made within three years after the 
first meeting of the congress of the United States, and within 
every subsequent term of ten years« in such manner as they 
shall by law direct. The number of representatives shall not 
exceed one for every thirty thousand, but each state shall have 
at least one representative ; and imtil such enumeration shall be 
made, the state of New Hampshire shall be e^ititled to choose 
three; Massachusetts eight; Rhode Island* and Providence 
Plantations one ; Connecticut five ; New York six ; New Jer- 
sey four; Pennsylvania eight; Delaware one; Maryland six; 
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Virginia ten; North Carolina five; South Cai-olina five ; and 
Georgia three. 
Vacancies how 4. When vacancies happen in the representation from any 
filled. state, the executive authority thereof shall issue writs of elec- 

tion to fill such vacancies. 
House of re- 5. The house of representatives shall choose their speaker 

presentatives and Other officers, and shall have the power of impeachment, 
to choose their 
officers — pow- 
er of impeach- 
ment. ^ SECTION III. 

Senate how ^' ^^® senate of the United States shall be composed of two 
chosen. senators from each state, chosen by the legislature therof, for 

six years ; and each senator shall have one vote. 
Senators class- 2. Immediately after they shall be assembled injconsequence 
ed. of the first election, they shall be divided, as equally as may be, 

into three classes. The seats of the senators of me fij*st class 
shall be vacated at the expiration of the second year, of the 
second class at the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, so that one-third 
Vacancies how may be chosen every second year ;^ and if vacancies happen by 
^^^^^' resignation or otherwise, during the recess of the legislature of 

any state, the executive thereof may make temporary appoint- 
ments until the next meeting of the legislature, which shall then 
fill such vacancies. 
Senators' qual- ^* ^^ person shall be a senator who shall not have attained 
ification. to the age of thirty years, and been nine years a citizen of the 

United States, and who shall not, when elected, be an inhabitant 
of that state for which he shall be chosen. 
Vice president. 4. The vice president of the United States shall be president 
of the senate, but shall have no vote unless they be equally di- 
vided. 
Senate to 5. The senate shall choose their other officers, and also a pre- 
choose officers, sident pro tempore, in the absence of the vice president, or 
when he shall exercise the office of president of the United 
States. 
Try impeach- 6, The senate shall have the sole power to try all impeach- 
ments, ments. When sitting for that purpose, they shall be on oalii or 
affirmation. When lie president of the United States is tried, 
the chief justice shall preside, and no person shall be convicted 
• without the concurrence of two thirds of the members present. 
Judgment on "^^ Judgment in cases of impeachment shall not extend fur- 
impeachment, ther than to removal from office, and disqualification to hold and 
enjoy any office of honor, trust or profit, under the United 
States ; but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment, and punishment accord- 
ing to law. 

« 

SECTION IV. 

Elections how ■^* ^^^ times, places, and manner of holding elections for 

held. senators and representatives, shall be prescribed in each state 

by the legislature thereof; but the congress may, at any time, 

by law, make or alter such regulations, except as to the places 

of choosing senators. 
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2. The congress shall assemble at least once in every year, Congress as- 
and such meeting shall be on the first Monday in December, ^^^^^ annu- 
unless they shall by law appoint a different day. ^' 



" SECTION V. 

9 • 

l.-Each house shall be the judge of the elections, returns, Elections, how 
an(J qualifications of its own members; and a majority of each J"<^ff6<l- 
shall .constitute a quorum to do business, but a smaller number Q«oi-um in se- 
may a(\journ from day to day, and may be authorized to com- ^^ *"** ^^^^ 
pel the attendance of absent members, in such manner and 
under such penalties as each house may provide. 

2. Each house may determine the rule of its proceedings, Rules, 
punish its members for disorderly' behaviour, and,with the con- 
currence of two-thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and Journals of 
from time to time publish the same, excepting such parts as ^^^ house, 
may in their judgment require secrecy; and the yeas and nays Yeas and nays, 
of the m'embers of either house, on any question, shall, at the 

desire of one-fifth of those present, be entered on the journals. 

4. Neither house, during the session of congress, shall, with- Adjournment, 
out the consent of the other, adjourn for more than three days, 

nor to any other place than that in which the two houses shall ^ 
be sitting. 



SECTION VI. 

1, The senators and representatives shall receive a compen- Compensation, 
sation for their services, to be ascertained by law, and paid out 

of the treasury of the United States. They shall, in all cases, Privileges, 
except treason, felony, and breach of the peace, be privileged 
from arrest during their attendance at the session of their re- 
spective houses, and in going to or returning from the same; 
and for any speech or debate in either house, they shall not be 
questioned in any other place. 

2. No senator or representative shall, during the time for Members not 
which he was elected, oe appointed to any civil office under eligible to oflBce 
the authority of the United States, which shall have been cre- 
ated, or the emoluments whereof shall have been increased, 

during such time ; and no person holding any office under the 
United States shall be a member of either house during his con- 
tinuance in office. 



SECTION VII. 

1. All bills for raising revenue shall originate in the house of Revenue bills, 
representatives; but the senate may propose or concur with 
amendments, as on other bills. 

2. Every bill which shall have passed the house of repre- Passing bills, 
sentatives and the senate, shall, before it becomes a law, be 
presented to the president of the United States; if he approve, 

he shall sign it, but if not, he shall return it, with his objec- Veto. 
tions, to that house in which it shall have originated, who shall 
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enter the objectiotis at large on their journal, and proceed to 
reconsider it If, after such reconsideration, two-thirds of that 
house shall agree to pass the hill, it shall be sent, together with 
the objections, to the other house, by which it shitll likewise be 
reconsidered, and if approved by two-thirds of that house, it 
shall become a law. But in all such cases, the votes of 
both houses shall be determined by yeas and naysV and the 
names of the persons voting for and ^against the bill shall be 
entered on the journal of each house respectively. If anyi>ill 
shall not be returned by the president within ten aays (Sundays 
excepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unlbss the 
congress by their adjournment prevent its retum^inwhich^case 
it Bha\l not be a law. ^ 

Resolatioiu &c 3. Every order, resolution, or vote, to which the concur- 
how passed, pence of the senate and house of representatives may be neces- . 
sary, (except on a question of adjournment,) shall be present- 
ed to the president of the United States; and before the same 
shall take effect, shall be approved by hhn, or being disap- 
proved by him, shall be repassed by two-thirds of the senate 
and house of representatives, accormng to the rules and limi- 
tations prescribed m the case of a bill. 



SECTION VIII. 



Power of con- ^^® congress shall have pow^i 
gress. l.'*To lay and collect taxes, duties, imposts, and excises; to 

pay the debts and provide for the common defence and gene- 
Taxes, ral welfare of the United States; but all duties, imposts, and 

excises^ shall be uniform throughout the United States : 
Loans. 2. To borrow money on the crecfit of the United States: 

Commerce. . 3. To regulate commerce with forei^ nations, and among 
the several states, and with the Indian tnbes^ 
Naturalization. 4. Tb establish an uniform rule of naturalization, and uni- 
Bankruptcies. f©rm laws on the subject of bankruptcies throughout the Uni- 
ted States: , • . 
^?* , 5. To coin money, regulafe the valtfe thereof, and of foifeign 

measures. ^*^^^» ^^^ ^^ ^® standard of wei'glits and measures: 

Punish coun- 6. To prgvide for the punistmient of counterfeiting' the se- 
terfeiting. . curities and current coin of the Unitecf Statea: 
Fost-offices&c. 7. To establish post-oiEces and post-roads : 
Science & arts. Q* To promote the progress of science and Useful arts, by 
securing for limited times, to authors and inventors, the exclu- 
sive right to their respective writings and discoveries : 
Courto. 9. To constitute tnbunals inferior to the supreme court: To 

Punish pira- define and punish piracies and felonies committed on the high 
cies, &c. geas, and offences against the law of nations: 

Declare war. 10. To declare war, grant letters of marque and reprisal, and 

make rules concerning captures on land and waters 
Raise armies. 11. To^ raise and support krmiies; but no appropriation of 

money to that use shall be for a longer t^rm than two years : 
Navy. ' 12. To provide and maintain a. navy: 
Military Law; 13. To make rules for the government and regulation of the 

Call t th ^*^^ ^^^ naval forces : ^ 
militia. ^^' "^P provide for calling forth the militia to execute 



,j*Si 



CONSTITUTION OF THE UNITED STATES. 305 

the laws of the union, suppress insurrections, and repel inva- 
sions: 

15. To provide for organizing, arming, and disciplining the Organise mi- 
railitia, and for governing such part of them as may be employ- '* * 
ed in the service of the United States, reserving to the states 
respectively, the appointment of the officers, and the authority 
of training the militia according to the discipline prescribed by 



litia. 



congress : 



16. To exercise exclusive legislation in all cases whatsoever, Exclusive ju- 
oyer such district (not exceeding ten miles square) as may, by riadiction. 
cession of particular states, and the acceptance of congress, be- 
come the seat .of government of the United States, and to ex- 
ercise like authority over all places purchased, by the consent 

of the legislature of the state in which the same shall be, for 
th6 erection of forts, magazines, arsenals, dockyards, aud other 
needful buildings : — and, . 

17. To make all laws which shall be necessary and proper Make all lawi 
for carrying into execution the foregoing powers, and all other necessary, &c. 
powers vested by this constitution in the government of the 

United States, or in any department or officer thereof 



SECTION IX. 

1. The migration or importation of such persons as any of importation ot 
ihe states now existing shall think proper to admit, shall not be slaves after 
prohibited by the congress prior to the year one thousand eight 1808. 
hundred and eight, but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for each person. 

2. The privilege of the writ of habeas corpus shall not be Habeas Corpus 
suspended, unless when, in cases of rebellion or invasion, the 

public safety may require it. 

3. No bill of attainder, or ex post facto law shall be passed. Attainder. 

4. No capitation or other direct tax shaill belaid, unless in Xax. 
proportion to the census or enumeration hereinbefore directed 

to be takeQ. 

• 5. No tax or duty shall be laid on articles exported from No exporta- 
any state. No preference shall be given by any regulation of tion duty, 
commerce or revenue to the ports of one state over those of 
another ; nor shall vessels bound to or from one state, be oblig- 
ed to enter, clear, or pay duties in another. 

6. No money shall be drawn from the treasury, but in con- Money, how 
sequence of appropriations made by law : and a regular state- drawn, 
ment and account of the receipts and expenditures of all pub- 
lic money shall be published from time to time. \ 

7. No title of nobility shall bie granted by the United States, Titles of no- j 
and no person holding any office of profit or trust under them, bility not allow- | 
shall, without the consent of the congress, accept of any pre- ®^* I 
sent, emolument, office, or title of any kind whatever, from any I 
kin^, prince, or foreign state. 



SECTION X. 

1. No state shall enter into any treaty, alliance, or confede- Limitations of 
ration : grant, letters of marque and reprisal; coin money; emit *^® powers of 

39 
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the individual bills of credit; make any thing but gold and silver coin a tender 
states. -jj payment of debts; pass any bill of attainder, ex post facto 

law, or law impairing the obligation of contracts; or grant any 
title of nobility. 

2. No state shall, without the consent of the congress, lay 
any imposts or duties oh imports or exports, except what may 
be absolutely necessary for executing its inspection laws; and 
the nett produce of all duties and imposts, laid by any state on 
imports or exports, shall be for the use of the treasury of the 
United States, and all such Jaws shall be subject to the revision 
and control of the congress. No state shall, without the consent 
of congress, lay any duty of tonnage, keep troops,or ships of wai* 
in time of peace, enter into any agreement or compact with 
another state, or with a foreign power, or engage in war, unless 
aictually invaded, or in such imminent danger as will not admit 
oi dalay. 

ARTICLE II. — SECTION I. 



Executive pow- i. The executive power shall be vested in a president of the' 
^^' United States of Ameriga. He shall hold his office during the 

term of four years, and, together with the vice-president, cho- 
sen for the same term, be elected as follows : 
Mannerofelec- g. Each state shall appoint, in such mariner as the legisla- 
ting the ptesi- ^^^Q thereof may direct, a number of electors, equal to the 

dent and vice- , , , '« ' , . ^« . i • i i 

president. But whole number ol senators and representatives to which the 

see amend- State may be entitled in the congress ; but no senator or repre» 

ments, article sentative, or person holding an office of trust or profit under 

the United States, shall be appointed an elector. 

3. The electors shall meet in their respective, states, and vt)te 
by ballot for two persons, of whom one at least shaJl not be an 
inhabitant pf the same state with themselves. And they shall 
make a list of all the persons voted for, and of the humber 
of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government ol the Uni- 
ted States, directed to the president of the senate. The presi- 
dent of the senate shall, in the presence of the senate and house 
of representatives, open all the certificates, and the votes shall • 
then be counted. The person having the greatest number of 
vote§ shall be the president, if such number be a majority of 
.the whole number of electors appointed; and if there te more 
than one who have such majority, and have an equal number of 
votes, then the house of representatives shall immediately 
choose, by ballot, one of them for president; and if no petson 
have a majority, then, from the five highest on the lisJt, the said 
house shall in like manner, choosp the president. But in choo- 
sing tjie president, the votes shall be taken by states, the repre- 
sentation from each state having one vote; a quorum for this 
purpose shall consist of a member or members from two-thirds 
of the states, and a ma.jority of all the states shall be necessary 
to a choice. In every case, after the choice of the president, 
the person having the greatest number of votes of the electors, 
shall be the vice-president. But if there should remain two or 
more who have equal votes, the senate shall choose from them, 
by ballot, the vice-president. I 

4. The congress may determine the time of choosing the 
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electors, and the day on which they shall give their voles; which 
day shall be the same throughout the United Stated. 

5. No person, except a natural born citizen, or a citizen of Who may be 
the United States at the time of the adoption of this constitu- f^^^ ^^^^' 
tion, shall be eligible to the office of president, neither shall any 

person be eligible to that office, who shall not have attained to 
the age of thirty-five years, and been fourteen years a resident 
within the United States. 

6. In case of the removal of the president from office, or of In what cases 
his death, resignation, or inability to discharge the powers and the vice-presi- 
duties of the said office, the same shall devolve on the vice-pre- gjie^t*^^ ** 
sident, and the congress may, by law, provide for the case of 

removal, death, resiffnation, or inability, both of the president 
and vice-president, declaring what officer shall then act as pre- 
sident, and such, officer shall act accordingly, until the disa- 
bility be" removed, or a president shall be elected. 

7.. The president shall, at stated times, receive for his servi- President's 
ces a compensation, which shall neither be increased nor dimin- compensation, 
ished during the period for wjiich he shall have been elected, 
and he shall not receive within that period any. other emolu- 
ment from the United States, or any of them. 

8. Before he enter on the execution of his office, he shall H" "^a*- 
t9,ke the following oath or affirmation: ' 

9/ ** I do solemnly swear (or affirm) that I will faithfully exe- 
cute the office of- president of the United States, and will, to 
the best of my ability, preserve, protect, and defend, the con- 
stitvuon of the United State;^.** 



SECTION II, 

* 

1. The president shall be commander-in-chief of the army President Uni- 
and navy of the United States, and of the militia of the several ted States'pow 
states, when called into the actual service of the United ®^^" 
States ; he may require the opinion, in writing, of the principal 
officer in each of the executive departments, upon any subject 
relating to the duties of their respective offices; and he shall 
! have power to grant reprieves and pardons for offences against 
the United States, except in cases of impeachment. 

2k He shall have power, by and with the advice and con- Make treaties, 
sent of the senate, to make treaties, provided two-thirds of the 
aenatdrs present concur : and he shall nominate, and, by and Appoint offi- 
with the advice and consent of the senate, shall appoint arabas- ^®"' 
sadors, other public ministers,* and consuls', judges of the su- 
preme court, and all other officers of the United States, whose 
appointments are not herein otherwise provided for, and which 
shall be established by law. But the congress may, by law, 
vest the appointpaen^ of such inferior officers as they think pro* 
per, in the president aloflfe, m ^ the courts of law, or in the 
heads pC departments. 

3. The president shall have power to fill up all vacancies Vacancies, 
that may happen during the recess of 4Jie senate, by granting 
commissions which shall expire at the end of their next ses- 
sion. 
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SECTION III. 



President's da- 
ties. 



1. He shall, from time to time, give to the congress informa- 
tion of the state of the Union, and fecoramend to their conside- 
ration such measures as he shall judge necessary and expedient; 
he may, on extraordinary occasions, convene both houses or 
either of them, and, in case of disagreement between them, with 
respect to the time of adjournment, he may adjourn them to 
such time as he shall think proper; he shall receive ambassa- 
dors and other public ministers ; he shall take care that the laws 
be faithfully executed; and shall commission all the officers of 
the United States. 



SECTION IV. 



Officers re- 1. The president, vice president, and all civil officers of the 
moveable by United States, shall be removed from office on impeachment for, 
impeachment. ^^ j conviction of treason, bribery, or other high crimes and 
misdemeanors. 



ARTICLE III. SECTION I. 

Judicial pow- 1. The judicial power of the United States shall be vested in 
ers and tenure one Supreme court, and in such inferior courts as the congress 
of judges. jjjg^y from time to time, ordain and establish. The judges both 

of the supreme and inferior courts, shall hold their offices du- 
ring good behavior ; and shall, at stated times, receive for their 
services a compensation which shall not be diminished during 
their continuance in office. 



SECTION II. 



Jurisdiction ex- 1. The judicial power shall extend to all cases in law and 
tent of. equity arising under this constitution, the laws of the United 

Slates, and treaties made, or which shall be made under their 
authority : to all cases affecting ambassador^, other public rain- 
insters and consuls ; to kll cases of admiralty and maritime ju- 
risdiction ; to controversies to which the United States shall be 
a party ; to controversies between two or more states, between 
a state and citizens of another state, between citizens of diifer- 
ent states, between citizens of the same state claiming lands im- 
der grants of different states, , and between a state, or the citi- 
zens thereof, and foreign states, citi/ensy or subjects. 
Whether origi- 2. In all cases affecting ambassadors, other public ministers, 
nal or appel- g^nd consuls, and those in which a state shall be a party, the su- 
preme court shall have original jurisdiction. In all the other 
cases before mentioned, the supreme court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations, as the congress shall make. 
Trials by jury. 3. The trial of all crimes, except in cases of impeachment, 
shall be by jury, and such trial shall be held in the state where 
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the said crime shall have been committed ; but when not com- 
mitted within any state, the trial shall be at such place or places 
as the congress may by law have directed. 



SECTION III. 

1. Treason against the United States shall consist only in Treason, 
levying war against them, or in adhering to their enemies, 
giving them aid and comfort. No person shall be convicted of 
treason unless on the testimony of two witnesses to the same 

overt act, or on confession in open court. 

2. The congress shall have power to declare the punishment Attainder, 
of treason; but no attainder of treason shall work corruption 

of blood, or forfeiture, except during the life of the person at- 
tainted. 



ARTICLE IV. — SECTION I. 

1. Full faith and credit shall be given in each state to the Acts and re- 
public acts, records, and judicial proceedings of every other ^^^^^ ^^ ^* 
state. And the congress may, by general laws, prescribe the 
manner in which such acts, records, and proceedings, shall be 
proved, arid the effect thereof. 

SECTION II. 

1. The citizens of each state shall be entitled to all privileges Citizens* privi- 
and immunities of citizens in the several states. leges. 

2. A person charged in any state with treason, felony, or other Fugitires from 
crime, who shall flee from justice, and be found in another state, justice, 
shall, on demand of the executive authority of the state from 

which he fled, be delivered up, to be removed to the state hav- 
ing jurisdictiori of the crime. * 

3. No person held to service or labor in one state under the From serrice. 
laws thereof, escaping into another, shall, in consequence of any 

law or regulation therein, be discharged from such service or 
labor; but shall be delivered up on claim of the party to whom 
such service or labor may be due. 



SECTION III. 

1. New states may be admitted by the congress into this New states ad- 
union ; but no new state shall be formed or erected within the ™i"®^- 
jurisdiction of any other state, nor any state be formed by the 

junction of two or more states, or parts of states, without the 
consent of the legislatures of the states concerned, as well as of 
the congress. 

2. The congress shall have power to dispose of, and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States ; and nothing in 
this constitution shall be so construed as to prejudice any claims 
of the United States, or of any particular state. ' 
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Republican 
form. 



SECTION IV. 



1. The United States shall guarantee to every state in this 
union a republican form of government, and shall protect each 
of them against invasion ; and, on application of the legislature, 
or of the executive, ( when the legislature cannot be convened, ) 



against domestic violence. 



Amendments, 
how attained. 



SECTION V. - ^ . 

» 4 

f 

I. The congress, whenever two- thirds of both houses ^hall 
deem it neeessary, shall propose amendments to this conat^- 
tion; or, on the application of the legislature^ of twcNthuyda: of 
the several states, shall call a convention for proposing ameiad- 
ments, which, in either case, shall be valid to. all intents and 
purposes, as part of this constitution, when ratified by the legis- 
latures of three-fourths of the several states, or by conventioi^ 
in three-fourths thereof, as the one or the other mode of ratifi- 
cation may bfe proposed by the congress ; provided, Aat no 
amendment which may be made prior to the year one thousand 
eight hundred and eight, shall in any manner affect the first and 
fourth clauses in the ninth section of the first article: and that 
no state without its consent, shall be deprived of its equal* suf- 
frage in the senate. 



ARTICIiE VJ. 



Prior debts 
government. 



Constitution 



law. 



of 1. All debts contracted, and engagements entered into, be- 
fore the adoption of this constitution, shall be as valid against 
the United States under this constitution, asTinder the confede-. 
ration. ' . 

2. This constitution, and the laws of the United States which 
and treaties are shall be made in pursuance thereof, and all treaties made, or 
the supreme which shall b© made, under the authority of the United States, 

shall be the supreme law of the land; and the judges in every 
state shall be bound thereby ; any thing in the constitution or 
laws of any state to the contrary notwithstanding. 

3. The senators and representatives before men'tioned, and 
the members of the several state legislatures, and all executive 
and judicial officers, both of the United States and of the seve- 
ral states, shall be bound by oath or affirmation to' support this 

religious constitution ; but no religious test shall .ever be required as a 
qualification to any office or public trust under the United 
States. ' . ■ 



Oath to the 
constitution. 



No 
test. 



f 



Ratification. 



ARTICLE VII. 



• • • * 

1. The.ratificatiou of the, convention, of nine states shall fee 
sufficient for the establishi^jit^)^ l^his con;st^tution between the 
states so ratifying the same. » f 

A 
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Done in convention by the unanimous consent of the states pre- 
sent, the seventeenth day of September, in the year of our 
Lprd one thousand seven hundred and eighty-seven, and of 
the independence of the United States of America the 
twelfth. In witness whereof we have hereunto subscribed 



our names. 



GEORGE WASltlNGTON, 
'^President, and Peput^/Jrom Virginia, 



New Hampshire. 

JOHN LANGDON, 

NICHOLAS OILMAN. 

• 

MassacTiTisetts, 

NATHANIEL GORMAN, 
HUFUB KI5IG. 

Comiecticut, 

WILLIAM S. JOHNSON, 
ROGER SHERMAN. 

New York, 
ALEXANDER HAMILTON. 

New Jersey, 

^WILLIAM LIVINGSTON, 
DAVID BREARLY, 
WILLIAM PATTERSON, 
JONATHAN DAYTON. 

Pennsylvania, 

BENJAMIN FRANKLIN, 
THOMAS MIFFLIN, 
ROBERT MORRIS^ 
GEORGE CLYMER, 
^THOMAS FITZSIMMONS, 
JARED INGERSOL, 
JAMES WILSON, 
GOVBRNEUR MORRIS. 



. Delaware, 

GEORGE READ, 
GUNNING BEDFORD, Jr., 
.TOHN DICKINSON, 
RICHARD BASSETT, 
JACOB BROOM. ^ 

Maryland, 

JAMES M'HENRY, 

DAN. of ST. THO. JENIFER, 

DANIEL CARROLL. 

Virginia, 

JOHN BLAIR, 
JAMES MADISON, jun. 

North Caroliiia, 

WILLIAM BLOUNT, 
RICH. DOBBS SPAIGHT, 
HUGH WILLIAMSON. 

South Carolina,, 

JOHN RUTLEDGE, 
CHARLES C. PINCKNEY, 
CHARLES PINCKNEY, 
PIERCE BUTLER. 

Oeorgia, 

WILLIAM FEW, 
ABRAHAM BALDWIN. 



Attest : 



WILLIAM JACKSON, 

Secretary. 
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AMENDMENTS TO THE CONSTITUTION. 



* March 4th, ARTICLE I.* 

1798. 

Rights of con- Congress shall make no law respecting an establishment of 
•cience, free- religion, or prohibiting the free exercise thereof;, or abridging 
dom of the ^^ freedom of speech, or of the press, or the right of the 
^'®**' ' people peaceably to assemble, and to petition the govemioent 
for a redress of grievances. 

A&TfCLE II. 

Of the right to A well regulated militia being necessary to the security of a 
bear arms. fj.^^ state, the right of the people to keep and bear arms shall 
not be infringed. 

ARTICLE III. 

Of quartering "^q soldier shall, in time of peace, be quartered in any house ,^ 
tfoops. without the consent of the owner, nor in time of war, but in 

a manner to be prescribed by law. 

ARTICLE IV. 

Of searches, The right of the people to be secure in their persons, houses,' 
seizures and papers,, and effects, against unreasonable searches and seizures, 
ranu'* ^"* 8^^1^,^<^^ ^® violated; and no warrants sh9.ll issue but upon pro- 
bable cause supported by oath or affirmation, and 'particularly 
describhig the place to be searched, and die persons or things 
. to be seized. 



ARTICLE V. 

Ofindictments, No persoo shall be held to answer fbr a capital or otherwise 
punishments, infamous crime, unless on. presentment or indictment of a grand 
**• jury, except in cases jgnsing in the la^d or naval forces, or in the 

militia, whfenin actual service, in time of war or public danger; 
nor shall any person be subject, for the same offence, to be twice 
put in jeopardy of life or limb ; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law ; nor shall 
private property be taken fbr public use without just compensa- 
tion. • 
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ARTICLK VI. 

• In all criounal prosecutions, the accused shall enjoy the right 9^ ^"'^ ^ *^"" 
to a speedy and public ti-ial,* by an impartial jury of the state '"^J^V ^^?^'' 
ayid district >j^liierefp the crime diall hav^ been committed, which ^adefendaat' 
district shall have be^n previously ascertained by law, and to be 
informed of the nature and cause of the accusation ; to be con- 
fronted with the ^VitnesSB§ against him ; to have compulsory 
' process for obtaining witnesses in his favor ; and to have the 
assistance of counsel for his defence. 

* ARTICLE Vlt. 

« 

' In suits at common law, when the value in controversy shall Of trial in ci?il 
exceed twenty dollars, the right of trial by jury shall be pre- cases, 
served ; and no fact tried by a jury shall be otherwise re-exam- 
ined in any court of the United States, than according to the 
rules of liie common kw. 

ARTICLE Vlli. 

Eitcessive bail shall not be required, nor excessive fines im- of bail in ^ne*. 
posed, ndr cruel and unusual punishments inflicted. 

ARTICLE IX. 

' The enumeration to the constitution of certain rights shall q£ ^^h^ ,«* 
Aot be construed to deny or disparage others retained by th^ serYed. 
' people. 

ARTICLE. X. 

• The powers not delegated to the United States by. the con- powers not del- 
4titiiCion, nor prohibited by it to the states, are reserved to the egated. . 
states respectively, or to tbe people. ^ 



ARTICLE XI / 



Dec. 8, 179a 



The judicial power of the. United States shall not be cori- '0£ the judicial 
aimed to extend to any suit in law or equitar, commenced or power, 
prosecuted against one of tiie United States, by citizens of ano- 
ther state, or by citizens or subjects of any foreign state. 



4RTIGLE XII/ 



'Oct. 17, 1808. 



lent. 



1. The electors shall paeet in their respective states, and Manner of elec- 
Yote by ballot for president and vicQ-pr6sident, one of whom, ^y^S the presi- 
at least, shall n<Jt be an inhabitant of the same state, with them- p^^gidT* 
selves : They shall name in their ballots the person voted for as 
president, and in distinct ballots the person voted for as vice- 
presiAent; and they shall make distinct lists of all persons vo- 
ted for as president, and of all persons voted for as vice-presi- 

40 
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dent, and of the number of votes for each ; which lists they 
shall sign and certify^ and transmit, sealed, to the seat of go- 
vernment of the United States, directed to the president of 
the senate. The president of the senate shall, in presence of 
the senate and house of representatives, open all the certificates, 
and the votes shall then be counted; the person having the 
greatest number of votes for president shall be the president, if 
such number be a majority of the whole number of electors 
appointed ; and if no person have such majority, then, from the 
persons having the highest numbers, not exceeding three, on 
the list of those voted for as president, the house of represen- 
tatives shall choose immediately, by ballot, the president. But, 
in choosing the president, the votes shall be taken by states, the 
representation from each state having one vote ; a quorum for 
this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all the states shall be 
necessary to a choice. And if the house of representatives 
shall not choose a president, whenever the right of choice shall 
devolve upon them, before the fourth day of March next fol- 
lowing, then the vice-president shall act as president, as in the 
case of the death or other Constitutional disability of the pre- 
sident. 

2. The person having the greatest number of votes as vice- 
president, shall be the vice-president, if such number be a ma- 
jority of the whole number of electors appointed ; and if no 
person have a majority, then from the two highest numbers on 
the list, the senate shall choose the vice-presideut; a quorum for 
the purpose shall consist of two-thirds of the whole number of 
senators ; and a majority of the whole number shall be neces- 
sary to a choice. 

3. But no person constitutionally ineligible to the oflSce of 
president, shall be eligible to that of vice-president of the 
United States. 
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AN ACT 

To enable the People of the Alabama Territory to form a 
Constitution arid State Goveniment, and for the Admission 
of such Stats into the Uniony on an equal footing with the 
original States, — Passed March 2, 1819. 

Sec. 1. Be it enacted by the Senate and House of Represen- 
tatives of the United States of Arrverica^ in Congress assembled^ 
That the inhabitants of the territory of Alabama be, and they "'^^^^f ai^*" 
are hereby authorized to form for themselves a constitution ^^ authorized 
and state government, and to assume such name as they may to form a con- 
deem proper; and that the said territory when formed into stitution and 
a state, shall be admitted into the Union, upon the same ^ate^overnm t 
footing with the original states, in all respects whatsoever. -^^^^ ^^ Union. 

Sbc. 2. And be it further enojcted. That the said state shall Boundaries of 
consist of all the territory included within the following the* state, 
boundaries, to-wit; Beginning at the point where the, thirty- 
first degree of north latitude intersects the Perdido river ; 
' thence, east, to the western boundary line of the State of 
Greorg^a; thence, along said line, to the southern boundary 
line of the state of Tennessee ; thence, west, along said 
boundary line, to the Tennessee river ; thence, up the same, 
to the mouth of bear creek ; thence, by a direct line, to the 
nortii-west cornef of Washington county; thence, due south, 
. to the Gulf of Mexico; thence, eastwardly, including all is- , ^^^'^"^Sn"" 
lands within six leagued of the shore, to the Perdido river; and leagues of the 
thence, up the same, to the beginning. shore. 

Sec. 3. And be it further enacted^ That it shall be the duty The line of de- 
of the surveyor of the lands of the United States south of the marcation be- 
state of Tennessee, and the surveyor of the public lands in the 'y^®®** ^^*th" 
Alabama territory, to run and cut out the line of demarcation, J^^ ^ ^^ ^^_ 
between the state of Mississippi and the state to be formed of med, to be run 
the Alabama territory; and if it should appear to said survey- and cut by the 
ors, that so much of said line designated in the preceding sec- J^^^J^yo" ^ 
tion, running due south, from the north-west corner of Wash- Tennessee and 
ington county to the Gulf of Mexico, will encroach on the ofAlabama;and 
counties of Wayne, Green, or Jackson, in said state of Mis- >^i^ should ap- 
sissippi, then the same shall be so altered as to run in a direct P®**^' ^* 
line from the north-west corner of Washington county to a 
point on the Gulf of Mexico, ten miles east ofithe mouth of the 
river Pascagola, 

Sec, 4. And be it further eTtaqted, That all white male citi- Qualified vo- 
zens of the United States, who shall have arrived at the age of ^" ^° choose 
twenty-one years, and have resided in said territory three J^^form"!^'*^"! 
months previous to the day of election, and all persons having, stitution. 
in other respects, the legal qualifications to vote for represen- 
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tatives in the Greneral Assembly of the said territory, be, and 
Appointment ^^7 ^•'^ hereby authorized to choose representatiyes to form 
of repiesenta- & constitution, who shall be appointed among t)te several coun- 
lives. ties as follows : 

Madison. From the county of Madison, eight representatives: 

Monroe. From the county of Mom-oe, four representatives: 

Blount. From the county of Blount, three representatives : 

Limestone. From the county of Limestone, three representatives: 

Shelby. From the county of Shelby, two representatives : 

Montgomery. From the county of Montgomery, two representatives." 
Washington. From the county of Washington, two representatives: 

Toskaloosa. From the county of TuskaJoosa, two representatives : 

Lawrence. From the county of Lawrence, two representatives: 

Franklin. From the county of Franklin, two representatives : 

Cotaco. From the county of Cotaco, two representatives : • 

Clarke. From the county of Clarke, two representatives*: 

Baldwin. From the county of Baldwin, one representative: 

Cahawba. From the county of Cahawba, one representative: 

Conecuh. From the county of Conecuh, one representative : 

Dallas. From the county of Dallas, one representative: 

Marengo. From the county of Marengo one representative: 

Marion. From the county of Marion, one representative : 

Mobile. From the county of Mobile, one representative . 

Lauderdale. From the county of Lauderdale, one representative: 

St. Clair. From the county of St. Clair, one representative : 

Autauga. From the county of Autauga, one representative: 

El tio t b And the election for the representatives aforesaid shall be 
holden on the holden on the first Monday and Tuesday in May next, through- » 
first Monday out the several counties in the said territory, and shall be con- 
andTuesdayin ducted in the same manner, and under the same regulations, as 
ay> 8 9, &c. pregcribed by the laws of the said territory, regulating elections 

therein for the members of the house of representatives. 
Me be fth ^^^' ^' "^^ he it further enactedy That the members of the 
convention to convention thus duly elected, be, and they are hereby autho- 
meet at Hunts- rized to meet, at the town of Huntsville, on the first Monday * 
ville on the first in July next; which convention, when met, shall first determine, 
1819 andtode^ ^^ ^ majority of the whole number elected, whether it be, od 
termine &c. ^® ^^^t, e;cpedient, at that time, to form a constitution and state 

government for the people within the said territory : And if it 
Convention au- be determined to be expedient, the conventign shall be, and 
thprizedtnfoftn Ixereby are, authorized to form a constitution and state govem- 
a^constitution, j^gjj^. Provided^ that the same, when formed,' shall be repub- 
the government lican and not repugnant to the principles of the ordinance of 
to be republican the thirteenth of July, one thousand seven hundred anjl eighty- 
and not repug- geven, between the people and states of the territory north-^est 
dinance ^i' ^^ ^^ river Ohio, so far as the same has been extended to the 
lath July, 1787 said territory, by the articles of agreenSent, betv/eenthe United 
so far, &c. States and the state of Georgia, or of the constitution of the 

United States. , • ' • 

Propositions ggc. 6. And he it further enacted , That the following propo- 

convention' * to ®^^^^^^ ^®» ^"^ ^^ same are hereby offered.to the convention of 

be obligatoiyif ^® said territory of Alabama, when formed, for their free ac- 

accepted. ceptance or rejection, which, if accepted by the convention, 

shall be obligatory upon the United States : 
1 Sec. No. 16 , First. That the section numbered sixteen in every township, 
in every town- and when such section has been *sold, granted, or disposed of, 
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ether lands eqftiivalent thereto, an4 most contiguous to the ship for the use 

same, shall be granted to the inhabitants of such townships for °^ ^cl^ools. 

the use of schools. 

Second, That all salt springs within the said territory, and 2. Salt springs 

the lands reserved for the use of the same, together with such ^^ lands for 

other lands as may,bvHthe President of the United States, be ^^^V"? *f/" 

, , •/»./ i«i ' ^ 1 • granted to the 

deemed necessary antl proper iQr working nie said salt springs, state, for the 

not e^^ceeding in the whole the quantity contained in thirty-six use of the peo- 

entire sectionsrshall be granted to the said state, for the use of the P*®- 

people of the said state, the same to be used under such terms, 

conditions, and regulations, as the legislature of the said state • . u 

shall direct : Provided, the said leerislature shall never sell nor u^5u^!f°* ' ® 

- , n \ 1 legislature not 

lease the same tor a longer term than ten years at any one to sell nor lease 
time. for more than 

Third, That five per cent, of the net proceeds of the lands ^° years. 

, lying within the said territory, and which shall be sold by con- 3- Five pr. ct. 
gross, from and after the first day of September, in the year of j^Y'^^^i 
one thousand eight hundred and nineteen, after deducting all i^j. jgj. g^p^ 
the expenses incident to the same, shall be reserved for making 1819, to be re- 
public roads, canals, and improving the navigation of rivers, served for mak- 
of which three-fifths shall be applied to those objects within j.a^^J'J'^j^^^* 
the said state, under the direction of the legislature thereof, * 

. and two-fifths to the making of a road or roads leading to the 
said state, under the direction of congress. 4, An entire 

Fourth, That thirty-six sections, or one entire township, to township for a 
be designatQii by the Secretary of the Treasury, under the di- seminary of 
rectionof the President of the United States, together with the J^er" wfth^X" 
one heretofore reserved for that purpose, shall be reserved for o^e heretofore 
the use of a seminary of learning, and vested in the legislature reserved, 
of the said state, to be appropriated solely to the use of such The secretary 
seminary by the said legislature. And the Secretary of the °^ ^^^ treasury 
Treasury under the direction as aforesaid, may reserve the ^^ ^ gj^^jj 
seventy-two sections: or two townships, hereby set apart for tracts, 
the support of a seminary of learning, in small tracts-: Prom- Proviso, no 

• ded, that*no tract shall consist of less than two sections : And ^^ ^®^! ^^^ 
provided always, that the said convention shall provide, by an proviso irre- 
"ordinance in*evocable without the consent of the United States, vocable ordi- 
thatthe people inhabiting the said territory, do agree and de- rfancedisclaim- 
clare that they for ever (fisclaim all right and title to the waste ^°^ ^\^\ ^ 
or unappropriated lands lying within the said territory; and Waste lands at 
that the same shall be and remain at the sole and entire dispo- the sole dispo- 
sition of the United States; and, moreover, that each and every sal of the Uni- 
tract of land sold by the United States, after the first iay of ^®^^^^^* 
September, in the year one thousand eight hundred and nine- ^qJ^j i,y ^j^^ u. 
teen, sTiall be and remain exempt from any tax laid by the order, States to be ex- 
or under the authority, of the state, whether £br state, county, cmpt from tax- 
township, parish, or any other purpose whatever, for the term ^^^o^^ years. 
of five years, from and after the Respective days of the sales -r ^ e 
thereof: and that the lands belonging to citizens of the United regijent cid- 
States, residing without the said state, shall never be taxed zens not to be 
higher than the lands belonging to persons residing thesein ; taxed higher, 
and that no tax shall be imposed on lands, t!he property of the '^• 
United States ; and that all navigable waters withip the said states' lands, 
state shall forever remain public highways, free to the citizens Water coursei 
of said state and of the United States, without any tax, duty, 
impost, or toll therefor, imposed by the said state. 
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1620 acres of Sbc. 7. And he itjurther enacted. That in lieu of a section 
land for a seat ^f land, provided to be reserved for die seat of government of 
in l^u^^&c"^" ^^^ ^^ territory, by an act entitled "An Act respecting the 
surveying and sale of the Public Lands in the Alabama Terri- 
tory," there be granted to the said state, for the seat of the go- 
vemmet thereof, a tract of land containing sixteen hundred and 
twenty acres, and consisting of sundiy fractions and a quarter 
section, in sections thirty-one and thirty -two, in township six- 
teen, and range ten^ and in sections five and six, in township 
fifteen, and range ten, and in sections twenty-nine and thirty, 
in the same township and range, lying on both sides of the 
Alabama and Cahawba rivers, and including the mouth of the 
river Cahawba, and which heretofore has been reserved from 
public sale by order of the President of the United States. 
The state en- Sec. 8. And be U further enacted. That until the next gene- 
titled to one re- 1^ census shall be taken, the said state shall be entitled to one 
congress until representative in the house of representatives of the United 

the next gene- States. 

ral census. SEOb 9. And he it further eiuicted. That, in case the said con- 

A true and at- yeuj^on shall form a constitution and state government for the 
theconstuution People of the territory of Alabama, the said convention as soon 
to be transmit- thereafter as may be, shall cause a true and attested copy of 
ted to congress such constitution or frame of government as shall be formed or 
**• provided, to be transmitted to congress for its approbation. 
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CONSTITUTION OF THE STATE OF ALABAMA. 



We, the people of the Alabama territory, having the right of Preamble, 
admission into the general government, as a member of. the 
Union, consistent with the constitution and laws of the United 
States, by our representatives, assembled in convention at the 
town of Huntsville, on Monday, the 5th day of July, one thou- 
sand eight hundred and nineteen, in pursuance of an act of con- 
gress, entitled ** An act to enable the people of the Alabama 
territory to form a constitution and state government, and for 
the admission of such state into the union, on an equal footing 
with the original states ; in order to establish justice, ensure 
tranquillity, provide for the common defence, proniote the ge- 
neral welfare, and secure to ourselves and our posterity the 
rights of life, liberty and property, do ordain and establish the 
" ' following constitution, or form of government ; and do mutually 
agree with each other to form ourselves into a free and inde- 
pendent state, by the name of " The State of Alabama." And 
we do hereby recognize, confirm and establish the boundaries 
assigned to said state by the act of congress aforesaid, " to wit: 
beginning at the point where the thirty-first degree of north la- 
titude intersecte'flie Perdido river, thence east, to the western 
boundary line of the state of Georgia ; thence along the said line, 
to the southern boundary line of the state of Tennessee ; thence 
west, along said boundary line, to the Tennessee river ; thence 
up the same to the mouth of Bear creek ; thence, by a direct 
line, to the north west comer of WashingtcHi county ; thence 
due south to the Gulf of Mexico ; thence eastwardly, including 
all islands within six leagues of the shore, to the terdido ri- 
ver; and thence lap the same to the beginning" — subject to 
suckalteration asis provided in the third section of said act of 
congress, and subject to such enlargement as may be made by 
law in consequence of any cession of territory by the United 
States, or either of them. 



ARTICLE I. ^ 

Declaration of Rights. 

That the general, great, and essential principles of liberty 
and free government may be recognized and established, we 
declare : 

Sec. 1, That all freemen, when they form a social compact. All freemen 
are equal in rights ; and that no man or set of men are entitled ^^^ equal. 
to exclusive, separate public emoluments or privileges, but in 
consideration oi public services. 

Sec. 2. All political power is inherent in the people, and all Political power 
free governments are founded on their authority, and instituted ^^*® people. 
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for their benefit : an^ therefore they have at all times an una- 
lienable and indefeasable right to alter, reform, or abolish their 
form of government in such manner as they may think expe- 
dient, t 

Sec. 3. No person within this state shall, upon any pretencej 

•cience.^ *^°°' ^ deprived of the inestimable privilege of worshipping God 

in the manner most agreeable, to' his own conscience ;* noi» be 

compelled to attend any place of worship ; nor shall any one 

ever be obliged to pay any tithe§, taxQs, or other rate for the 

building or repairing any place of M^orship, or for the maihtain- 

ance of any minister or ministry. 

Not to be inter- Sec. 4. No human authority ought in any tase whatever, to 

fered with. control or interfere with -the rights of conscience. 

No person mo- Sec. 5. No person shall be hurt, molested or restrained, in 

lested. his religious profession, sentiments or persuasions, provided he 

does not disturb others in their religious worship. 
Civil rights not Sec. 6. The civil rights, privileges, or capacities of any citi- 
affected by re- zen shall in no way be diminished, or enlarged, on account of 
ligious belief. \^ religious principles. 

Sec. 7. There shall be no establishment of religion by law; 
No establish^ ^^ preference shall be ever given by law to any religious sect, 
^oustest. society, denomination, or mode of worship; and no religious 
test shall ever be required as a qualification to any oflSce or pub- 
lic trust under this state. 
Freedom of ^^^' ^' Every citizen may freely speak, write, and publish 
speech, &c. his sentiments on all subjects, being responsible for the abuse of 

that liberty. 
Searches ^^^' ^' '^^® people shall be secure in their persons, houses, 

papers, and possessions, from unre^onable seizures or searches; 
ana no warrant to search any place, or to seize any person or 
thing, shall issu^ without descnbing them as nearly as may be, 
nor without probable cause, supported by oath or affirmation. 
Rights of ac- Sec. 10. In all criminal prosecutions, the accused has a right 
cased in crimi- to be heard by himself and counsel; to demand the nature and 
ii«l cases.* cause of the accusation, and have a* copy thereof; to be coh- 
; fronted by the witnesses against him ; to have compulsory pro- 
cess for obtaining witnesses in his favor ; and in all prosecutions, 
by indictment or information, a speedy public trial by an impar- 
tial jury of the county or district m which the offence shall have 
been committed : he shall not be compelled to give evidence 
agsdnst himself, nor shall he be deprived of his life, liberty or 
property, but by dile course of law. 
No~person ac-" Sbc. 11. No person shall be accused, arrestead or detained, » 
cused, &c., ex- except inxasas ascertained by law, and according to the forms 
cept by law. . whicn the same Jias prescribed ; and no person shall be punish- 
ed, but in virtue of a law, established and promulgated pfibr 
to the offence, and legally applied. 
Indictable of- Se6. 12. No person shall for any indictable offence, be pro- 
fences how ceeded against criminally, by information ; except in cases aris- 
procaeded . jj^g -j^ ^^^ ^^^ ^^^ naval forces, or the militia when in actusd 

^^ * service, or by leave of the court, for oppression or misdemean- 

or in office. . • .' ' 

No person ^^^' ^^' ^^ peirson shall, for the satae offence, be twice put 
twice tried for in jeopardy of life or limb ; nor' shall any person's property be 
samd oiTence. taken or applied to public use, unless just compensation b« 
made therefor. 
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. Sec." 14. All courts shall be open, and every person for an Courts to be 
injury done hina, in his lands, goods, person, or reputation, shall °P®" ^' 
have remedy by due course of lg,w,.and right and justice ad- 
iQinistered without^ sale, denial or d^lay. 

Sec. 15. No power of suspending laws shall be exercised, ^*^^ Z'^'^'Jf* 
ex^pt by thQ general assembly, or its authority. . f^^^^ ^^J^ 

Sec. J6* Excessive bail shall ii©t be, required, nor excessive bly. 
fines imposed,-nor cruel punish rtients inflicted. " Of bail and 

Sec. 17. AlLpcrsons shall, before co'nvjction, be bailable by ^^?V, a. 
cuffiqjlent securities, except for capital offences, when the proof ^^^ 
is evident, or the^lpresumption^eat; and the privilege of the 
writ of! "habeas corpus" shall not be suspended, unless when,* 
incases of rebellion, or invasion, the public safety may require 
it. 

Sec. 18. The person of a debtor, where there is not strong Debtors when 
presumption of fraud, shall not be detained in prison, after de- discharged. 
livering up his estate for the benefit of his creditors, in such 
manner as shall be prescribed by law. 

Sec. 19. No expost facto law, nor law impairing the obliga- No expost fac- 
tion pf contracts, shall be made. ^ ^^®- 

Sec 20, No person shall be attainted of treason or felony by No attaints, 
the general assembly. No attainder shall work corruption of . 
fclooa, nor forfeiture of estate. 

Sec. 21. The estates of suicides shall descend or vest as No forfeitures 
in cases of natural death ; if any person shall be killed by casu- ^^^^ suicides, 
alty, there shall be no forfeiture by reason thereof. 

Sec 22. The citizens have a right, "in a peaceable manner Assembly of ci- 
to assemble together for their common, good, and to apply to tizens. 
those invested with the powers of government for redress of 
grievances, or other proper purposes, by petition address or re- 
monstrance. 

Sec 23. Every citizen has a right to bear arms in defence of May bear arms 
himself and the state. 

Sec. 24, No standing army shall be kept up without the con- Standing army, 
sent of the genei-al assembly ; and, in that case, jio appropria- ^• 
tion of money for its support shall be for a longer term than 
one year; and the military shall, in all cases, and at all times, * 
be in strict subordination to the civil power. 

Sec 25. No soldier shall in time of peace be quartered in any ^ 
house, without the consent of the owner ; nor in tinSe of war, , ^^^^^ring 
but in a manner to be prescribed by law. * ^ . " ' 

Sec 26. No title of nobility, or hereditary distinction, privi- jj ti*j ^f 
lege, honor or emolument, shall ever be granted or conferred in bility. * " 
this state ; noi: shall any office be created, the appointment of 
which shall be for a longisr ternj than during good behavior. * 

Sec 27. Emigration from this state shall not be^prohibited. Emigration. 
-nor shall any citizen be exiled. , . 

S?o. 28. The right of trial by jury shall remain inviolajte. Xrial by iury 

Sec 29. No person shall he debarred from prosecuting or ^. , 
defeiiding any civil cause^ for or against him or herself, before cu^ff ^^^' 
any tribunal in this state,, by him or herself, or counsel. 

Sfic 30. This enunaeration of certain rights shall not be Enumeration of 
construed to deny or disparage others retaih^ by the people ; rights. 
and to gua^d against any ^croachments (Pa the rights herein 
retained, or any transgression o£ any of the high pb^vefs herein 
delegated^ we declare that every thing in this article is excepted 
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cmtof the general powers of government, and shall forever re- 
main inviolate; ana that all laws contrary thereto, or to the fol' 
lowing provisions, shall be void. 



ARTICLE II. 

Distrilmtian of Powers. 

Three diatinct ^BC. 1. The powers of* the government of the state of .Ala- 
departments, bama shall be divided into three distinct departments : and each 
of them confided to a separate body of magistracy; to wit : — 
those which are legislative to one ; those which are executive to 
another ; and those which are judicial to anodi^r. 
Persons be- Sw). 2. No person, or collection of persons, being of one of 
iwt t ^ terf*"* those departments, shall exercise any power properly belong- 
with the others ^^ ^ either of the others, except in^ the instances hereinafter 
expressly directed or permitted. 



ARTICLE III. 

Legislative Department, 

Two branches. ^^' ^' '^^^ legislative power of this state shall be vested in 
two distinct branches — the one to be styled the senate, the other 
the house of representatives, and both together, " The General 

Style of laws. Assembly of the state of Alabama ; and the style of their laws 
shall be, *• Be it enacted by the Senate and House of Kepresen- 
tatives of the State of Alabama, in General Assembly con- 
vened." 

Members, how Sec. 2. The members of the house of representatives shall 

chosen. \yQ chosen by the qualified electors, and shall serve for the term 

of one year, from the day of the commencement of the general 
election, and no longer. 

^ iS^*'** ^^^ ^^^' '^^^ representatives shall be chosen every year, on the 
first Monday and the day following in August, until otherwise 
directed by law. 

Qualification'of ^EC. 4. No person shall be a representative unless he be a 

members. white jnail, a citizen of the United States, and shall have been 

an inhabitant of this state two years next preceding his elec- 
tion, and the last year thereof a resident of the county, city, or 
town for which he shall be chosen, and shall have attained thp 
age of twenty-one years. 

Of electors. Sec, 5. Every white male person of the age of twenty-one 

years, or upwards, who shall be a citizen of the United States, 
and shall have resided in this state one year next preceding an 
election, and the last three months within the county, city or 
town, in which he offers to vote, shall be deemed a qualified 
elector ; provided that no soldier, seaman, or marine, in the re- 
gular army or navy of the United States, shall be entitled to 
vote ht any election in this state ; and provided, also, that no 
elector shall be erititled to vote except in the couijty, city, or 
town (entitled to separate represeivtation) in wnich he may 
reside at the time of the election. 
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Sec. 6. Electors shall, in all cases, except in those of treason, Electors! privi- 
felony, or breach of the peace, be privileged. from arx'est dur- ^^S^^ 
ing their attendance at elections, and in going to and returning ' ' 

from the same. Elections b 

Sec. 7. In all elections by the people, the electors shall vote ballot. ' 
by ballot, until the general assembly shall otherwise direct. 

Sec. 8. Elections for representatives for the several counties Elections, 
shall be held at the place of holding their respective courts, wfeereheld. 
and at such other places as may be prescribed bylaw ; provided - 
that when it shall appear to the general assembly that any city or presentation of 
town shall have a number of white inhabitants equal to the ra-, cities or towns, 
tio then fixed, such city or town shall have a separate represen- 
tatipn, according to the number of white inhabitants therein;, 
which shall be retained so long as such city or town shall con- 
tain a number of white inhabitants equal to the ratio which may 
from time to time be fixed by law ; and thereafter, and during 
the existence of the right of separate representation, in such city 
or town, elections for the county in which such city or town 
( entitled to such separate representation ) is situated, shall not 
be held in such city or town ; but it is understood and hereby 
declared, that no city or town shall be entitled to separate re- 
presentation, unless the number of white inhabitants in the 
county, in which such city or town is situated, residing out of 
the limits of said city or town, be equal to the existing ratio ; 
or unless the residuiun or fraction of^ such city or town shall, 
when added to the white inhabitants of the county residing out Residaum, 
of the limits of said city or town, be equal to the ratio fixed how disposed 
by law for one representative ; and provided, that, if the resi- **^- 
duum or fraction of any city or town, entitled to separate re- 
presentation, shall, when added to the residuum of the county 
m which it may lie, be equal to the ratio fixed by law for one 
representative, then the aforesaid county, city, or town, hav- 
ing the largest residuum, shall be entitled to such representa- 
tion : and provided also, that when there are two or more ProTiso. 
counties adjoining, which have residuums or fractions over and 
above the ratio then fixed by law, if said residuums or fractions 
when added together, will amount to such ratio, in that case one 
representative shall be added to that county having the largest 
residuum. 

Sec. 9. The general assembly shall, at their fii'st meeting. Enumeration, 
and in the years one thousand eight hundred and twenty, w^o^i*"^ ^^^ 
one thousand eight hundred and twenty-three, one thousand 
eight hundred and twenty-six, and every six years thereaf- 
ter, cause an enumeration to be made of all the inhabitants of Apportionment 
the state, and the whole number of the representatives shall, of representa- 
at the first session held after making every such enumeration, tion. 
be fixed by the general assembly, and apportioned among the 
several counties, cities, or towns, entitled to separate represen- 
tation, according to their respective numbers of white inhabi- 
tants; a^d the said apportionment, when made, shall not be 
subject to alteration, until after the next census shall be taken. 
The house of re^presentatives shall not consist of less thaxt forty- ^ al A - 
four^ nor more than sixty members, until the number o^f white gembly. 
inhabitants shall be one hundred thousand ; and afler that event, 
the whole number of representatives shall never be less than 
sixty, nor more than one hundred ; provided, however, that 
each county shall be entitled to at least one representative. 
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Sec. 10. The general assembly shall, at the first session after 
making every such enumeration, fix by law the whole number 
of senators, and shall divide the state into the same number of dis- 
tricts, as nearly equal in the number of white inhabitants as may 
be, each of which districts shall be entitled to one senator and no 
more; provided, that the whole number of senators shall never 
be less than one-fourth, nor more than one-third of the whole 
number of representatives. 

Sec 11. When a senatorial district shall be composed of 
two or more counties, the counties of which such district con- 
sists, shall not be entirely separated by any county belonging to 
another district ; and no county shall be divided in forming a 
district. 

Sec. 12. Senators shall be chosen by the qualified electors, 
for the term of three years, at the same time, in the same man- 
ner, and at the same places, where they may vote for mem- 
bers of the house of representatives ; and no person shall be a 
senator unless he be a white man, a citizen of the United States, 
and shall have been an inhabitant of this state two years next 
preceding his election, and the last year thereof a resident of 
the district for Which he shall be chosen, and shall have attained 
to the age of twenty-seven years. 

Sec. 13. The senators chosen according to the apportion- 
ment under the census ordered to be taken in one thousand eight 
hundred and twenty-six, when convened, shall be divided by 
lot into three classes, as nearly equal as may be. The seats of 
the senators of the first class shall be vacated at the expiration 
of the first year, those of the second class at the expiration of 
the second year, and those of the third class at the expiration of 
the third year, so that one-third may be annually chosen there- 
aftei*, and a rotation kept up perpetually. Such mode of clas- 
sifying new additional senators shall be observed as will, as 
nearly as possible, preserve equality of members in each class. 

Sec. 14. The house of representatives, when assembled, 
shall choose a speaker, and its other officers ; and the senate 
shall, annually, choose a president, and its other officers ; each 
house shall judge of the qualifications, elections, and returns of 
its own members : but a contested election shall be determined 
in such manner as shall be directed by law. 

Sec. 15. A majority of each house shall constitute a quo- 
rum to do business, but a smaller number may adjourn from 
day to day, and may compel the attendance of absent mem- 
bers in such manner, and under such penalties as each house 
may provide. 

Sec. 16. Each house may determine the rules of its own 
proceedings, punish. memTjers for disorderly behavior, and with 
the consent of two-thirds, expel a member ; but not a second 
time for the same cause, and shall have all other powers ne- 
cessary for a branch of the legislature of a free and independ- 
ent state. 

Sec. 17. Each house during the session, may punish, by im- 
prisonment, any person, not a member, for disrespectful or dis- 
orderly behavior in its presence, or for obstructing any of its 
proceedings provided that such imprisonment shall not, at any 
one time, exceed forty-eight hours. 
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Sec. 18. Each house shall keep a journal of its proceedings, Journal of pro- 
and cause the same to be published immediately after its ad- c®®"^'*?^. 
joumment, excepting such parts as, in its judgment, may re- 
quire secrecy ; and the yeas and nays of the members of either Yeas and hays. 
house, on any question, shall, at the desire of any two mem- 
bers present, be entered on the journals. Any member of 
either house shall have liberty to dissent from or protest against "potest, 
any act or resolution which he may think injurious to the pub- 
l' lie or an individual, and have the reasons of his dissent entered 

on the journals. 

Sec. 19. Senators and representatives shall, in all cases, ex- privileged 
eept treason, felony, or breach of the peace, be privileged from from arrest, 
arrest during the session of the general assembly, and in going &c- 
to and returning from the same ; allowing one day for every 
twenty miles such member may reside from the place at which 
' the general assembly is convened ; nor shall any member be 
liable to answer for any thing spoken in debate in either house, 
in any court or place elsewhere. 

Sec. 20, When vacancies happen in either house, the gov- Vacancies how 
emor, or the person exercising the powers of the governor, "*^®"- 
shall issue writs of election to fill such vacancies. 
« Sec. 21. The doors of each house shall be open, except on l>oor9 kept 
such occasions, as, in the opinion of the house, may require se- ^^n*'^^^^^' 
crecy. 

Sec. 22. Neither house shall, without the consent of the Adjournment 
other, adjourn for more than three days, nor to any other place ^ consent, 
than that in which they may be sitting. 

Sec. 23. Bills may originate in either house, and be amend- ^^}^f ^^^ ^® 
ed, altered, or rejected, by the other ; but no bill shall have the ^^S^^^*-®' '^^• 
force of a law until on three several davs it be read in each 
house, and free discussion be allowed thereon, unless, in cases 
of urgency, four-fifths of the house in which the bill shall be 
depending may deem it expedient to dispense with this rule: and 
every bill, having passed both houses, shall be signed by the 
speaker and president of their respective houses ; provided 
that all bills for raising revenue shall originate in the house of 
representatives, but the senate may amend or reject them as 
other bills. 

Sec. 24. Each member of the general assembly shall receive Compensation 
from the public treasury such compensation for his services a's ^^ members, 
may be fixed by law ; but no increase of compensation shall 
take effect during the session at which such increase shall have 
been made. 

Sec. 25. No senator or representative shall, during the term eii!?bir*to"°of- 
for which he shall have been elected, be appointed to any civil fice. 
office of profit under this state, which shall have been created, 
or the emoluments of which shall have been increased, during 
such term ; except such offices as may be filled by elections by 
the people. 

Sec. 26, No person holding any lucrative office under the ^hat offices 
United States, (the office of postmaster excepted,) in this state, gons^rom being 
or any other power, shall be eligible to the general assembly ; members, 
provided, that offices in the militia, to which there is attached 
no annual salary, or the office of justice of the peace, or that of 
the quorum or county court> while it has no salary, shall not 
be deemed lucrative. 
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Sec. 27. No person who may hereafter be a collector or 
holder of public moneys shall have a seat in either house of the 
general assembly, or be eligible to any oflSce of trust or profit 
under this state, until he shall have accounted for, and paid into 
the treasury all sums for which he may be accountable. 

Sec. 28. The first election for senators and ^ representatives 
shall be general throughout the state ; and shall be held on the 
third Monday and Tuesday in September next. 

Sec. 29. The first session of the general assembly shall com- 
mence on the fourth Monday in October next, and be held at the 
town of Huntsville, and all subsequent sessions at the town of 
Cahawba, until the end of the first session of the general as- 
sembly to be held in the year one thousand eight hundred and 
twenty-five ; during that session the general assembly shall have 
power to designate by law (to which the executive concur- 
rence shall not ^be required) the permanent seat of government, 
which shall not thereafter be changed ; provided, however, 
that unless such designation be then made by law, the govern- 
ment shall continue permanently at the town of Cahawba ; and 
provided also, that the general assembly shall make no appro- 
priations previous to the year one thousand eight hundred and 
twenty-five, fbr the building of any other state house than that 
now provided for by law. 



ARTICLE IV. 
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Compensation. 



Executive Department, 

Sec. 1. The supreme executive power of this state shall be 
vested in a chief magistrate, who shall be styled the governor 
of the state of Alabama. 

Sec. 2. The governor shall be elected by the qualified electors 
at the time and j^aces when they shall respectively vote for re- 
presentatives. 

Sec. 3. The returns of every election for governor, shall be 
sealed up and transmitted to the seat of government, directed 
to the speaker of the house of representatives, who shall, dur- 
ing the first week of the session; open and publish them in pre- 
sence of both houses of the general assembly. The person 
having the highest number of votes shall be governor, but if 
two dr more shall be equal and highest in votes, one of them 
shall be chosen governor by the joint vote of both houses. — 
Contested elections for governor shall be determined by both 
hotises of the general assembly in such manner as shall be pre- 
scribed by law. 

Sec 4. The governor shall hold his ofiice for the term of two 
years from the time of his installation, and until his successor 
shall be duly qualified, but shall not be eligible for more than 
four years in any term of six years; he shall be at leeist thirty 
years of age, shall be a native citizen of the United States, and 
shall have resided in this state at least four years next preced- 
ing the day of his election. 

Sec. 5. He shall at stated times receive a compensation for 
his services, which shall not be increased or diminished daring 
tjie term fpr which he shall have been elected* 
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Sec. 6. He shall be commander-in-chief of the army and Commander of 
navy of this state, and of the militia thereof, except when they ^il^tia, «fec. 
shall be called into the service of the United States. And when 
acting in the service of the United States, the general assembly 
shall fix his rank. 

Sec 7. He may require information in writing from the offi- ^2^ require 
cers of the executive department, on any subject relating to the executrve^'offi- 
duties of their respective offices. cers. 

Sec. 8. He may, by proclamation, on extraordinary occa- Convening and 
sions, convene the general assembly at the seat of government, adjournmg ge- 
or at a different place, if that shall have become, since their last ^^^ assem y 
adjournment, dangerous from an enemy, or from contagious dis- 
brders ; in case of disagreement between the two houses, with 
respect to the time of adjournment, he may adjourn them to 
such time as he shall think proper, not beyond the day of the 
next annual meeting of the general assembly. 

Sec 9. He shall from time to time give to the general assem- Give informa- 
bly information of the state of the government, and recommend ^°° to general . 
totheir consideration such measures as he may deem expedient. ^^^ ^' 

Sec 10. He shall take care that the laws be faiAifully execu- Execution of 

ted. laws. 

Sec 11. In all criminal and penal cases, except in those of His powers in 
treason and impeachment, he shall have power to grant re-*^"™***^^*'®*- 
prieves*and pardons, and remit fines and forfeitures under such 
rules and regulations as shall be prescribed by law. In cases 
of treason he shall have power by and with the advice and con- 
sent of the senate, to grant reprieves and pardons ; and he may, 
in the recess of the senate, respite the sentence until the end 
of the next session of the general assembly. 

Sec. 12. There shall be a seal of this state, which shall be ^*^- 
kept by the governor, and used by him officially, and the pre- 
sent seal of the territory shall be the seal of the state, until 
otherwise directed by the general assembly. 

Sec 13. All commissions shall be in the name and by the au- r«™«,ia«,/»«- 
thority of the state oi Alabama, be sealed with the state seal, 
signed by the governor, and attested by the secretary of state. 

Sec. 14. There shall be a secretary of state appointed by Secretary of 
joint vote of both houses of the general assembly; who shall State, his ap- 
continue in office during the term of two years. He shall keep po^n^ment and 
a fair register of all official acts and proceedings of the govern- 
or, and shall when required, lay the same, and all papers, min- 
utes, and vouchers relative thereto, before the general assembly; 
and shall perform such other duties as may be required of him 
by law. 

Sec. 15. Vacancies that may happen in offices, the appoint- Vacancies how 
ment to which is vested in the general assembly, shall be filled filled. 
by the governor, during the recess of the general assembly, 
by granting commissions, which shall expire at the end of the 
next session. 

Sec. 16. Every bill which shall have passed both houses of ^ , r 
the general assembly, shall be presented to the governor ; if powers and du- 
he approve he shall sign it, but if not, he shall return it with ty in relation 
his objections, to the house in which it shall have originated, ^^ ^il^s. 
wjho shall enter the objections at large upon the journals, and 
proceed to reconsider it ; ii^ afler such reconsideration, a majo- 
rity of the whole number elected to that house shall agree to 



328 CONSTITUTION OF ALABAMA. 

pass the bill, it shall be sent, with ^he objections, to the other 
house, by which it shall liHewise be reconsidered ; if approved 
by a majority of the whole number elected to that house, it 
shall become a law ; but in such cases, the-votes of bdth houses 
shall be determined by yea^^nd nays, and the names of the 
members voting for or against tlfe bill shall be. entered pn the 
journals of each house respectively; if any bill. shall not be 
returned by the governor within five" days, Sundays excepted, 
after it shall have been presented to him, the same, IhalL be a 
law in like manner as if hfe. had signed it, unless the geqeral, as- 
sembly, by their adjournment, prevent^its yetum, jn tv^hijh case 
it shall not be a law. ' ^ . ' 

Joint resolu- ^^^* ^'^' ^very order, resolution, orvote, to which the con- 
lions to be currence of both houses ma)^ be necessary, except on questions 
passed as bills, of adjournment, shall be presented to the governor, and before 
it shall take effect, be approved by him, or' being disapproved, 
shall be repassed by both houses, according to the rules and ^ 
limitations prescribed in the cases of a bill. 
p ,. Sec. 18. In case of the impeachment of the, governor, \fis 

impeachment, removal from office, death, refusal to qualify, resignation,* or 
&c. of governor absence from the state, the President of the senate shall exer- 
cise all the power and authority appertaining to the office of 
governor, until the tiipe pointed out by this constitution for the 
election of governor shall arrive, unless the general assembly 
shall provide by law for the election of a governor to fill such ^ 
vacancy, or untU the governor absent or impeached shall return 
or be acquitted. 
Who to admin- Sec. 19. If, during the vacancy of the office of governor, 
ister the goY- the president of the senate shall be impeached, removed from, 
ernment. office, refuse to qualify, resign, die, or be absent from the state, 

the speaker of* the house of representatives shall In like man- 
ner administer the government. 
Compensation. Sec 20. The president of the senate and speaker of the 
house of representatives, during the time they respectively. ad- 
minister the government, shall receive the same compensation 
. which the governor would have received, had he been employ- 
ed in the duties of his office. 
Governor, Sec. 21. The governor shall always reside, during the ses- 

where to reside ^-^^ ^p ^^^ general assembly, at the. place where their session 
riiay be held, and at all other times, wherever, in their opinion, 
public good may require. 
Govem*r not to • ^^^* ^^- ^^ person shall hold the office of governor, and any 
hold any office. Other office or commission, civil or military, either in this state, 
or under any state, or the United States, or any other power, at 
one and the sam^ time. 
Treasurer . and Sec. 23. A state, treasurer, and a comptroller of public ac- 

ComptroUer, counts shall be annually elected by a joint vote of both houses 
how elected. « ^i • i * i i "^ . •' ^ • . , 

ot the general .assembly. ■ . . 

Sheriff, how Sec. 24. A sheriff shall be efecteS in each county by the. 

elected; terra of Qualified electors thereof, who shall liold.his office for the term 

serri^ tad ^f three years, unless sooner removed, and who shall not be 
qualification. t mi •' . • i • • i i /» .t i 

Vacancies how eligible to serve either as pnn^ipal or deputy tor tne^hree suc- 

filled. ' ceeding years. Should a vacancy occur subsequent to an elec- 

tion, it shall be. filled by the governor, as in other cases, BJid the 
person so appointed shall continue in office untfl the next gene- 
ral election, when such vacancy shall be filled by the qualified 
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electors, and the sherifF tbeo elected shall continue in ofRce 
thrpe years. 

\ ' ' . • . • 

■ Se^. J. Tke general assembly shall prdvicte by law lor orga- Militia how or- 
ni^ing and di9<?iplining the tnilitia'of this- state, in such manner S?™^®^- 
as they shall deeiii expedient; not Tncorapatible with the consti- 
tutien ana laws .of' ^e United States Irt relation thereto. 
' Sfic.^S. "Any' person who conscientiously scruples to bear Who excused, 
arms shall tiot.be.colapelle'^ to do so, but shall pay an equiva- 

. lent for personal service. 

8ec. 3. Thfe gbvemor shall haye power to call forth the mili- Governor may 

•tia .to execute tie laws of the state, to suppress insurrections, ^^^ forth. 
and repel invasidns. . . 

^ Sec* 4. AH officers of the militia shallbe elected or appointed Officers, how 
in such manner as may be prescribed by law : Provided that elected, 
the general assembly shall not naake any such elections or ap- ^^^^^^' 
piointments, other than those of adjutants general, and quarter- 
masters general. 

Sec. 5: The gov,ernor shall appoint his aids-de-carap ; majors Aid^, &c., how 
geiieral, their aids-de-camp, and all othM* division and staff appointed. 
officers ; br^^adiera general shall appoint their aids, and all other 

"brigade staff officers; and colonels shall appoint their regimen- - • 
tal staff officers. 
, Skp- 6. The general assembly shall fix by law the method of « , 

»diviamg the-muitia into divisions, brigades, regiments, battal- bly to divide 

lions and companies : and shall fix the rank of all staff officers, militia^ aiid fix 

rank of staff. 

ARTICLE V. 

» • 

Judiciai Department, 

Sbc^ 1% Tte judicial power of this state shall be vested in. one. Jwdicial power 
supreme court, circuit courts to be held iu each oouni^ in the ^here seated. 
'St£^, and ^ch inferior courts of law and equity^ to consist of 

, not more than fite members, as th^ gefneral assembly m^ from 
time to time, direct, ordian, and establish. 

• Sec, 2. Tne supreme court, except in cases otherwise di- Powers of the 
rected by this.constitution, shall have appellate jurisdiction only, sapreme court. 
which shall be co-extensive with the state, under such restric- , 
tions and regulations, not repugnant to this constitution, as may 
from time to time be prescribed by law : Provided that the 
supreme jcouit shall have power to issue writs of injunction, 
inandamus, quo warranto, habeas corpus, qjid such other reme- 
dial and original writs as may be necessary to give it a generaj 
superintendence and control of inferior jurisdictions. * . 

Sec. 3. Until the general assfembly shall otherwise prescribe, \Vho to^ be jud- 
the powers of flie supreme court shall be vested in, and its du- gos o{ the su- 
ties shall be performed by, 'the judges of the several cir/Juit P*^®™® *^ourt. 
courts within this state :^ and'the^, or a majority of them shall 
hold such sessions of the supreme court, and ac such tknes as 
may be directed by law : Provided, that no jud^e of the sy- Proviso. 
preme court shall 'be appointed Before the commencement of 

'.. 42 • • 
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Supreme court, 
where bolden. 



State to be di- 



the first session of the general assembly, which shall be begtin 
and held after the first day of January, in the year one thou- 
sand eight hundred an twenty-five. 

Sec. 4. The su})refoie court shall be holden at the seat of go* 
vernment, but may adjourn to a different ^lace, if that shall 
have become dangerous from an enemy, or from disease. 
Sec. 5. The state shall be divided, into ^convenient circuits, 

vided into cir- a,nd each circuit shall contain not less than three, nor more than 
six counties: and from each circuit there shall be appointed a 
judge, who shall, after his appointment, reside in tjie qirt^uit 
for which he may be appohited. 

Jurisdiction of SeC. 6. The circuit court ihall have original jurisdiction in 

circuit courts. ^11 matters civil and criminal, within this state, not otherwise 
excepted in this, constitution; but in civil cases, only w^hen the 
matter or sum- in controversy exceeds fifty dollars. 
When held. Sec. 7. A circuit Court shall be held -in each county, in the 

state, at least twice in every year, and the judges of the seve- • 
ral circuit courts may hold courts for each other when they 
deem it expedient, and shall do so when directed by law, 

Chanc'y courts Sf:c. 8. The general assembly shall have power to establish 

how establish- ^ court or courts of chancery, with original and appellate equi- 
ty jurisdiction ; and until the establishment of such court or 
courts the said jurisdiction shall be vested in the judges of the 
circuit courts respectively: Provided, that the judges of the 
several circuit courts shall have power to issue writs of in- 
junction, returnable into the courts of chancery. 
Courts of pro- Sec. 9. The general assembly shall have power to establish, 

bate establish- {^ each county within this state, a court of probate, for the 
granting of letters testamentary and of administration and for 
orphans' business. 
Justices of Seq, 10. A competent number of justices of the peace shall 

^di^ti ^^^^^' be appointed in and for each county, in such mode and for such 
term of office as the geperal assembly may direct. Their ju- 
risdiction in civil cases shall be limited to causes in which the 
amount in controversy shall not exceed fifty dollars. And in 
all cases, tried by a justice of the peaqe, right of appeal shall 
be secured, under such rules and regulations as may be pre- 
scribed by law. * , 

Sec. 11. Judges of the supreme and circuit courts, and 
courts of chancery, shall, at stated times, receive for their ser- 
vices a compensation, which shall be fixed by law, and shall 
not' be diminished during their continuance in office: but they 
shall receive no fees of perquisites of office, nor hold any other 
office of profit or trust under this state, the Unitetl States, or 
any other power. 

Sec. 1?. Chancellors, judges of the supreme court, judges 6f 
the circuit courtsi, and judges of the inferior courts, shall be 
elected by joint vote of both houses of the general assembly. 

Sec. 13. The judges of the several courts in this state shall 
hold their offices during good behnvior; and for wilful neglect 

Howremoved. of duty, or other reasonable cause', whicK shall not be sufficient 
ground for impeachment, the governor shall remove any of 
them, on the aa dress of two-thirds of each house of the gene- 
ral assembly; Provided, however, that the cause or causes, for 
which such removal shall be required, sl^^ll be stated at length 
in such address, and entered on the journals of each house ; 



Compensation 
of judges. 



How elected. 



Term of service 
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And provided further ^ that the cause or causes shall be notiiied 
to the judge so intended to be removed, and he shall be admit- 
ted to a hearing in his own defence, before any vote for such 
address shall pass; and in all such cases* the vote shall be ta- 
ken by yeas and nays, and entered on the journals of each 
house respectively ; And provided also, that the judges of the 
several circuit courts who shall be appointed before the com- 
mencement of the first session »of the general assembly which 
shall be begun and held after the first day of January, in the 
year orour Lord one thousand eight hundred and twenty-five, 
shall only hold their oflfices during good behavior, until the 
^d of the said Bession,«at which- time their commissions shall 
expire.* 

Sec. 14. No person wh6 shall hava arrived at the age of se- • Age disquali- 
venty years shall be appointed tcf, or continue in, the office of fies. 
judge in this state. ^ . . 

Sec. 15. Clerks ot the circuit and inferior courts in this Clerks of courts 
state shall be elected by the qualified electors in each county, how elected, 
for the term of four years, and may be removed from offige for Term of service 
such causes and in such manner as tnay be prescribed by law; 
and should a vacancy occur, subsequent to an election, it shsfcll Vacancies how 
^e filled by the judge or judges of the court in which such ^®^* 
vacancy exists ; and the person so appointed shall hold his of- 
fice until the next general election: Provided, however, that Proviso, 
after the year one thousand eight hundred and twenty-six the 
general assembly may prescribe a different mode of appoint- 
ment, but shall not make such appointment. 

Sec. 16. The judges of th» supreme court shall, by virtue of Consei-vators 
their offices, be conservators of the peace throughout the state, of the ^eace. 
as also the judges of the circuit courts in their respective dis- 
tricts, and judges of the inferior courts in their respective coun- 
ties. 

Sec. 17. The style of all process shall be "The State of Style of pro- 
Alabama," and all prosjecutions shall be carried on in the name, *5®®*- 
and by the authority of the state oi Alabama^ and shall con- 
clude "against the peace and dignity of the same." 

Sec. 18. There shall be an attorney-general for the state, and Attorney gene- 
as many solicitors as the general assembly may deem necessary, ral& solicitors. 
to be elected by a joint vote thereof, who shall hold their o$- 
ces for the term of four years, and shall receive for their ser- Term of service 
\ices a compensation, which shall not be diminished during *^^ compensa- 
their coDti|iuance in office. 

Impeachments, 

Sec. 1. The house of representatives shall have the sole Who to im- 
power of impeaching. peach. 

Sec. 2. AH impeachmei^ts shall be tried by the senate : when How tried, 
sitting for that purpose, the senators , shall be on oath or affir- Who liable, 
mation : and no person shall be convicted without the concur-*^ ®*'**' 
rence of two-thirds of the members present. ^°^ convicted 

Sec. 3. The governor and all civil officers shall be liable to Who liable to 
impeachment for any niisddmeanor in office; but judgment in i™pe»cl"»«nt. 

*" This section was amended 1830.—- See Amendment. 
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To what extend such cases shall not extend fbrther than removal from office, and 
to disqualification to hold any office of honor, trust or profit , 
under the state; but the party convicted shall nevertheless be 
liable and subject to indictment, trial, and punishment, accord- 
ing to law. 



ARTICLE VI. ' 

General Provisions, 

Oath to beta- ^^^' 1* "^^^ members of the general assembly, and all offi- 
ken. cers, executive and judicial, before they enter on the execution 

of their respective offices, shall take the following oath or affir- 
mation, to wit: "I solemnly swear (or affirm as the case may 
be,) that I will support the constitution of the United States^ 
and constitution of the state of Alabama, so long as I continue 
a citizen thereof, and that I will faithfully discharge, to the best 

of my abilities, .the duties of , according to law : So help 

meGod.'^ 
Treason de- "Sec. 2. Treason against the state shall consist only in levy- 
fined, ing w^r against it, or in adhering to its enemies, giving them 
aid and comfort. No person shall be convicted of treason un- 
How convicted less on the testimony oi two witnesses to the same overt act, or 

his own confession in open court. 
Duelling. ' Sec. 3. The general assembly shall have power to pass such 

penal laws to suppress the evil practice of duelling, extending 
to disqualification from office or the tenure thereof, as they may 
deem expedient. 
Bribery Sec. 4. Every person shall be disqualified from holding any 

office or place of honor or profit, under the authority of the 
state, who shall be convicted of having given or offered any 
bribe to procure his election or appointment. 
Disqualifying Sec. 5. Laws shall be made to exclude from office, from suf- 
laws. frage, and from serving as jurors, those who shall hereafter 

be convicted of bribery, perjury, forgery, or other high crimes 
or misdemeanors. The privilege of free suffrage shall be sup- 
Free suffrage ported by laws regulating elections, and prohibiting, under 
secured. adequate penalties, all Undue influence thereon, from power, 

bribery, tumult, or other improper conduct. 
Elections • by Sec. 6. In all elections by the general assembly, the mem- 
general assem- bers thereof shall vote viva voce^ and the votes shall be entered 
^^y* on the journals. 

Public money. ^^^* ^' ^^ money shall be drawn from the treasury but in 
consequence of an appropriation made by law; and a regular 
Treasurer to Statement and account of the receipts and expenditures of all 
make report, public moneys shall be published annually. 
Lands taxed. Sec. 8. All lands liable to taxation in this state, shall be tax- 
ed in proportion to their value. 
State may be . Sec. 9. The general assembly shall direct, by law, in what 
sued. manner, and in what courts, suits may be brought against the 

state. 
Deductions. Sec. 10. It shall be the duty of the general assembly to reg- 

from salary for ulate, by law, the cases in which deductions shall be made 
neglect of duty. {j,qj^ ^q salaries of public officers, for neglect of duty in their 
official capacities, and the amount of such deduction. 
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Sec. 11. Absence on business of this state, or of the United Residence, &c. 
States, or on a visit, or necessary private business, shall not 
cause a forfeiture of a residence once obtained. 

Sec. 12. No member of congress, nor any person holding Who disquali- 
any office of profit or trust under the United States, (the office fied from state 
of post-master excepted) or either of them, or any foreign pow- ^^^^^' 
er, shall hold or exercise any office of profit under this state. 
' Sec. 13. Divorces from the bonds of matrimony shall not DiTorces. 
be granted but in cases provided for by law, by suit in chance- 
ry: and no decree for such divorce shall have effect until the 
Same shall be sanctioned by two thirds of both houses of the 
general assembly. 

Sec. 14. In prosecutions for the publishing of papers inves- Libels, how 
tigating the official conduct of officers or men in public capa- *"®*^- 
city, or when the matter pubMshed is proper for public infor- 
mation, the truth thereof may be given in evidence ; and in 
all indictments for libels, the jury shall have a right to deter- 
mine the law and the facts, under, the direction of the courts. 

Sec, 15. Returns of all elections for officers who are to be Election re- 
commissioned by the governor, and for members of the gerie- turns, 
ral assembly, shall be made to the secretary of state. 

Sec 16. No new county shall be established by the general Establishment 
assembly, which shall reduce the county or counties, or either ^neweonntierf 
of them, from which it shall be taken, to a less content than 
nine hundred square miles; nor shall any county belaid off of 
less contents. Every new county as to the right of suffrage Right of suf- 
and representation, shall be considered as a part of the county frage. 
or counties from which it was taken, until entitled by numbers 
to the right of separate representation. 

Sec. 17. The general assembly shall, at their first session Regulation of 
which may be holden in the year eighteen hundred and twenty- counties, &c. 
eight, or at the next succeeding session, arrange and designate 
boundaries for the several counties within the limits of this 
state, to which the Indian title shall have been extinguished, in 
such manner as they may deem expedient, which boundaries 
shall not be afterwards altered, unless by the agreement of two- 
thirds of both branches of the general assembly; and in all 
cases of ceded territory acquired by the state, the general as- 
sembly may make such arrangements and designations of the 
boundaries of counties within such ceded territory, as they may 
deem expedient, which shall only be altered in like manner: 
Provided, that no county hereafter to be formed shall be of less 
extent than nine hundred square miles. 

Sec. 18. It shall be the duty of the general assembly to pass Arbitrations, 
such laws as may be necessary and proper to decide differ- 
ences by arbitrators, to be appointed by the parties, who may 
choose that summary mode of adjustment. 

Sec 19. It shall be the duty of the general assembly, as soon Penal code, 
as circumstances will permit, to* form a penal code founded on 
principles of reformation, and not of vindictive justice. 

Sec 20. Within five years after the adoption of this consti- Digest laws, 
tution, the body of our laws, civil and criminal, shall be revised, 
digested and arranged, under proper heads, and promulgated 
iQ such manner as die general assembly may direct : and a like 
revision, digest, and promulgation, shall be made within every 
subsequent period oi ten years. 
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im- Sec. 21. The general assembly shall make provisions by law 
for obtaining correct knowledge of the several objects proper 
for improvement in relation to the navigable waters, and to the 
roads in this state, and for making a systematic and economical 
application of the means appropriated to those objects. 

Sec. 22. In the event of the Qjinexation of any foreign terri- 
tory to this state, by a cession from the United States, laws may 
be passed, extending to the inhabitants of such territory all the 
rights and privileges which may be required by the terms of 
such cession ; anything in this constitution to the contrary not- 
withstanding. 



couraged. 



Education. 

Schools cBtab Schools, and the means of ecfucation, shall for ever be en- 
lished and en- couraged in this State; and the general assembly shall take 
measures to preserve, from unnecessary waste or damage, such 
lands as are or hereafter may be granted by the United States 
for the use of schools within each township in this state, and 
apply the funds, which may be raised from such lands, in strict 
conformity to the object of such grant. The general assem- 
bly shall take like measures for the improvement of such lands 
as have been or may be hereafter granted by the United States 
to this state, for the support of a seminary of learning, and the 
moneys which may be raised from such lands, by rent, lease, or 
sale, or from any other quarter, for the purpose aforesaid, shall 
be and remain a fund for the exclusive support of a state uni- 
versity for the promotion of the arts, literature and the sciences; 
and it shall be the duty of the general assembly, as ea,rly as 
may be, to provide effectual means for the improvement and 
permanent security of the funds and endowments of such in- 
stitution. 



how establish- 
ed. 



Estahlishinent of Banks, 

State bank and Sec. 1. One state bank may be established, with such num- 
its branches, ber of branches as the general assembly may, from time to 
time, deem expedient : Provided, that no branch bank shall be 
established, nor bank charter renewed, under the authority of 
this state, without the concurrence of two-thirds of both houses 
of the general assembly; and provided, also, that not more 
than one bank nor branch bank shall be estabished, nor bank 
charter renewed, at any one session of the general assembly, 
nor shall any bank or branch bank be established, or bank 
charter renewed, but in conformity with the following rules. 

1. At least two-fifths of the capital stock shall be reserved 
for the state. 

2. A proportion of power in the direction of the bank shall 
be reserved to the state, equal at least to its proportion of stock 
therein. 

3.' The state and the individual stockholders, shall be liable, 
respectively, for the debts of the bank, in proportion to their 
stock holden therein. 

4. The remedy for collecting debts shall be reciprocalf for 
and against the bank. 



Rules. 
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5. No bank shall commence operations until half of the ca- 
pital stock subscribed for, be actuaHy paid in gold or silver, 
which amount shall, in no case, be less than one hundred 
thousand dollars. 

6. In case any bank or branch bank shall neglect or refuse 
to pay, on demand, any bill, nqte, or obligation, issued by the 
corporation according to the promise therein expressed, the 
holder of any 3uch note, bill, or obligation, shall be entitled to 
receive -and recover interest thereon, until the same shall be 
paid, or specie payments are resumed, by said bank, at the rate 
of twelve per cent, per annum from the date of such demand, 
unless the general assembly shall sanction such suspension of 
specie payments, and the general assembly shall have power, 
after, such neglect or refusal, tb adopt such measures as they 
may deem proper, to protect and secure the rights of all con- 
cerned, and to declare the charter of such bank forfeited. 

7. After the establishment of a general state bank, the banks Other banks 
of this state now existing may be admitted as branches thereof, ™*y b® admit- 
upon such terms as the legislature and the said banks may agree, ^^ branches, 
subject, nevertheless, to the preceding rules. 



Slaves, 

Sec. 1, The general assembly shall have no power to pass Regulation of 
laws for the emancipation of slaves, without the consent of tneir slaves, 
owners, or without paying their owners, previous to such 
emancipation, a full equivalent in money for the slaves so 
emancipated. They shall have no power to prevent emi- 
grants to thia state from bringing with them such persons as 
are deemed slaves by the laws of any one of the United States, 
so long as any person of the same age or description shall be 
continued in slavei;y by the laws of this state: Provided, that 
such person or slave be the bonajlde property of such emigrants; 
and provided also, that laws may be passed to prohibit the in- 
troduction into this state of slaves, who have committed high 
crimes in other states or territories. They shall have power 
to pass laws to permit the owners of slaves to emancipa^ 
them, saving the rights of creditors, and preventing them from 
becoming a public charge. They shall have full power to pre- 
vent slaves trom being brought into this state as merchanaize, 
and also to oblige the owners of slaves to treat them with hu* 
manity, to provide for them necessary food and clothing, to 
abstain .from all injuries to them extending to life or limb, 
and, in case of their neglect, o* refusal to comply with the di- 
rections of such laws, to have such slave or slaves sold for the 
benefit of the owner or owners. 

Sec. 2. In the prosecution of slaves for crimes, of a higher 
grade than petit larceny, the general assembly shall have no 
power to deprive them of an impartial trial by a petit jury. 

Sec. 3. Any person who shall maliciously dismember or de- 
prive a slave of life, shall suffer such punishment as would be 
mflicted in case die like offence had been committed on a free 
white person, and on the like proof, except in case of insur- « 
rection of such slave. 
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Mode of Amending and Revising tRe Constitution. . 

* « 

CoDBtitution, The general assembly, whenever two-thirds of each house 
how amended, shall deem it necessary, may propose amendments'to this con- 
**• stitution, which proposed amendments shall be 4^y published 

in print, at least three months before the next general election 
of representatives, for the consideration of the peoplfe, and it 
shall be the duty of the several returning officers, at the next 
general election which shall be held for representatives, to open 
a poll for, and make a return to the secretary of state,*for the ' 
time being, of the names of all those voting for represetitatives, 
who have voted on such proposed amendments, and if there- 
upon it shall appear that a majority of all the citizens of*this 
state, voting for representatives, have voted in favor of such 
proposed amendments, and two-thirds of each house of the 
next general assembly shall, after such an election, and before 
another, ratify the same amendnjents by yeas and nays, they 
shall be valid to all intents and purposes, as parts of this consti- 
tution : Provided, that the said proposed amendments shall, at 
eaeh of the said sessions, have been read three times, on three 
Several days, in each house. 



SCHEDULE. 

Change of gqv- Sec. 1. That no incotivenience may arise from a change of ter- 
ernment, not to yj^Q^ial to a permanent state government, it is declared that all 
rights, actions, prosecutions, claims, and contracts, as well or in- 
dividuals as of bodies corporate, shall continue ^s if no such 
change had taken place : and all process which shall, before the 
third Monday in September next,' be issued in the name of the 
Alabama territory, shall be as valid as if issued in theuame of 
the state. - 
Fines, &c. ac- Sec. 2. All fines, penalties forfeitures, and escheats accruing 
cnie to the ^q ijie Alq,bama territory, shall accrue to the use of the state. 
Bonds and cri- ^* "^^^ validity of all bonds and recognizances, execu- 

mmal actions, ted to the governor of "the Alabama territory, shall not be im- 
how prosecuted paired by the change of government, but may be sued for and 
recovered in the name of the governor of the state of Alabama* 
and his successors in office: and. all criminal or penal actions, 
arising or now depending within the limits of this state, shall 
* be prosecuted to judgment and execution in the name of said ^ 
state, all causes of action arising to individuals, and all suits at 
law or in equity, now depending in the several courts within 
the limits of this state, and not already barred by law, may be 
commenced in, or transferred to, such courts as may have ju- 
risdiction thereof. 
Territonal ofl^ g^^^ 4 ^jj dfficers, ciyil or military, itow holding commis- 
nntil supewe- sions under the authority of tiie United States or of the Alaba- 
ded. nia territory, within this state, shall continue to hojd and exer- 

cise their respective offices under the authority of this state, until 
they shall be superseded under the authority of this constitution, 
'' and shall receive from the treasury .of this State, the same com^ 
pensation which they heretofore received, in proportion to the 
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• 

time they shall be so employed. The governor shall have 
power to fill vacancjes by commissions, to expire as soon as 
■elections or appointments ^can be made to such offices by autho-, 
rity of this cohstitution. 

Sec. 5. All laws and parts of laws, npw in force in the Ala- tj- S- **^^* 
bama ti^rritory, which are not repugnant to the provisions of 
this constitutiop, shall continue and remain in force as the laws 
of this state, until they expire By their own limitation, or shall 
be altered or repealed, by Ihe legislature thereof. 

• Sec.^.6. Every white made perso;i abpve the age of twenty- Qualification of 
one yearn, who shsQl be a citizqn of the United States, and re- '^•tow. 
sident in this state at the time of the adoption of this constitu- 
tion, shall be deemed a qualified electoral the first election to be 
holden in this state. And every white male person who shall re- Citizens. 
* side witl^n the limits of this state at the time of the adoption of 
this constitution, and shall be otherwise qualified, shall be enti- 
tled to hold any office or place of honor, trust or profit, under 
this state ; any thing in this constitution to the contrary notwith- 
standing. 

Sec. 7, The president of this convention shall issue writs of P^^wdent to 
election directed to the sheriffs of the several counties requir- Section"^ ^ 
ing them to cause an election to be held for a governor, represen- 
tative to the congress of the TJnited States, members of the 
General assembly, clerks of the several courts, and sheriffs of 
the respective counties, at the respective pjaces of election in 
said counties, on the third Monday and the day following in 
September next, which elections shall be conducted in the man-* 
ner, prescribed by the existing election laws of the Alabama 
territory ; and the said governor and members of the genera! , ■ 
assembly, then duly elected, shall continue to discharge the du- 
ties of Uieir respective offices, for the time prescribed by this 
constitution, and until their successors shall be duly qualified. 

Sec. S. Until* the first enumeration shal) be made, as directed Apportionmen 
by this constitution, the county of Autauga shall be entitled^ to ofr represeata^ 
two representatives; the county of Baldwin to one represen- ^"■• 
tative, the'county of Blotmt to three representatives; the coun- 
'ty of, Oahawba to one representative ; the county of Clarkfe td 
two representatives ; the county of ConecuH to two ropresen- 
tatives; the county of Cotaco to two representatives; .the •* 
•county of Dallas to two representatives; the eouQty. oT 
Franklin to. twx) representatives ; the county of Lauderdale 
to two representatives;, the county of Lawrence to two 
Tepresentjitives ; the county of Limestone to three representa- 
tives: the coi^nty of Madison to eight representatives; the 
<;ounty of Marengo to one representative ; die county of Ma- 
rion to one representative ; the county of Monroe to five repre-. 
sentatives ; the county of Montgomery to three representatives; 
the cotxnty of Mobile to one representative ; the county of St. * 
Clair to one refpresoQtative ; the county of Shelby to two re- 
presentatives; th^ cQunty of Tuskaloosa to three representa- ' 
tives 5 and the county of Washington to two representatives. 
And each county., shall be entitled to one senator, who shall 
serve for t)ne term. 

Sec. 9. The oaths of office herein directed to be taken, may Oaths of office, 
be administered by any justice of the peace, until the general ^. -^i^ *^' 
assembly shall otherwise direct. ""' 
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CONSTITUTION OF ALABAMA. 



Convention ac- 
cept the condi> 
lion of the act 
of congress ad- 
mitting the 
state into the 
Union, 



ORDINANCE. 

This convention, for and in bebalf of the people inhabiting 
this state, do accept the propositions ofiered by the act of Con- 
gress, under which they are assembled ; and this convention for 
and in«behalf of the people inhabiting this state, do ordain, agree, 
and declare, that they forever disclaim all right and title to the 
waste or unappropriated lands lying within this state ; and that 
the same shall be and temain at the sole and entire disposition, 
of the United States, and moreover, that each a|id every tract 
of land, sold by the United States after the first day of Sep* 
tember next, shall be end remain exempt from any tax,4aid by 
the order or under the authority of this state, whether for state, 
county, township, parish, or any other purpose whatsoever, 
for the term of five years fron\.and after the respective days of' 
sales thereof, and that the lands belonging to the citizens of the 
United States, residingout of the limits of this State, shall never 
be taxed higher than the lands belonging to persons residhig 
therein, and that no tax shall be imposed on lands the property 
of the United States ; and that aU navigable waters within this 
state shall forever remain public highways, fi:ee to the citizens 
of this state and of the United States, without sjay tax, duty, 
impost, or toll therefor, imposed by this state : and this ordinance 
is hereby declared irrevocable, without the consent of the Uni- 
ted States. 

Done in convention at Huntsville, this second day of August, 
in the year of our Lord one thousand eight hundred and nine- 
teen, and of American Independence the forty-lourth. 

J. W, WALKER, 
President of the Convention, 
Attest ; 

John Campbei^l, Secretary. 



Preamhje. 



AMENDMENT TO THE CONSTITUTION, ADOPTED JANUARY, 

16TH, 1830. 

* 

Jai7U ResoltUion ratifying the proposed amendments to the Con- 
stitution of the State of Alabama, so as to limit the tenure of 
the Judges offices to six years. 

Whebeas, The general assembly of this state, at the last ses- 
sion of the same, duly submitted to the people of the said state, 
a proposed amendment to the constitution of the said state ; 
and whereas, the people of this state, in the.manner and form as 
provided by the constitution of this state, have accepted the said 
amendment, which is in the words and figures following : 
Recital of pro- Be it resolved hy the scTiate atid house of representatives tf 
ment. *™^ ' ^^ *^.^ ^f Alabama, in general assembly conven>ed\ Tbat the 
following amendments to the constitution of the state of Ala- 
bama, be proposed to the people of said state, which, when 
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CONSTITUTION OP ALABAMA. 339 

m^reed to by a majority of all the citizens of said state, voting 
£ot representatives, and ratified by two-thirds of each house of 
the next general assembly, voting by yeas and nays, shall be 
valid to all intents and purposes whatever, as a part of the con- 
stitution of the state of Alabama, to wit: Strike out the thir- 
teenth-section of thp fifth article, and insert in lieu thereof the 
following : ** The judges of the several courts of this state shall Judges' term of 
hold their" offices- for the term of six years ; and for wilful ne- ^®'^^®- 

fleet of duty, or other reasonable cause, which shall not be suf- 
cient ^ound for impeachment, the governor shall remove any „ j 

of them on the address of two-thirds ^ of each house of the ge- 
neral assembly : Provided, horvever, that the cause or causes for Proviso, 
which such removal shall be required, shall be stated at length 
in such address, and entered on the journals of each house : And 
jnrovided further. That the cause or causes shall be notified to 
the judge so intended to be removed, and he shall be admitted 
to a hearing in his own defence, before any vote for such ad- 
dress shall pass; and in all such cases the vote shall be taken 
by yeas ana nays, and entered on the journals of 'each house 
respectively: And provided oho, Thatdie judges now in office Further proTi- 
may hold their offices until the session of the general assembly *°* 
which shall be held in the year one thousand eight hundrd and 
thirty-three, and until their successors shall be elected and quali- 
fied, unless removed by address or impeachment." 

Therefore, he it resolved hy the senate and house of represefii- Ratification. 
tativesqf the state of Alabama, in general assembly convened. 
Two-thirds of each house concurring, that the aforesaid amend- 
ment to the constitution, proposed as aforesaid, and accepted 
by the people as aforesaid, be ratified, and that the same, Irom 
and after the passage of this resolution, be and foiin a part of the 
constitution of the state of Alabama. > 

JOHN GAYLE, 
Speaker of the House rf Representatives, 
LEVIN POWELL, 

President of the Smote, 






FEE BILL. 



1812— (20) 1. The clerks, sheriffs, and other officers, and persons here- 

See. 10. after named, ihall be entitled to demand and receive for the 

services hereinafter mentioned, the fees thereto respectively 

annexed, and no more, to be paid, taxed, and collected, in 

manner hereinafter directed, that is to say : 



TO CLERKS OF SUPERIOR COURT. 

V 

Clerk of cir- For every writ, other than thos^ hereinafter particularly 
ciiiteonKt. • ^ specified, with the endorsement, . . $ — 50 

A copy thereof, . . . . . • 18f 

Entering the sheriff's return, or a copy thereof, . 12j 
Copy of a bail bond, . . . . .25 

Docketing every cause, to be charged but once, . 12 J 
Entering the appearances of any party, by attorney or 

personally, to be charged l^ut once, . . 12 J 
For entering special bail in court, . . 18f 
For a bail piece, if required, . , .. 12 J 
For filing declaration, plea, or demurrer, or other plead- 
ings for each, * . . . . 6 J 

For entering every rule on the rule docket, at the re- 
quest of the party, but not otherwise, . . 6 J 
For every order made in court, not otherwise provided 

tor, ••••«• tio 

■ For a copy thereof, if required, . ... 18f 

For every trial, swearing jury and witnesses, and re- 
cording a general verdict, . . . 62 J 
For every trial where there is a special verdict, case 
., agreed, or points reserved, and swearing jury and . 
witnesses, . » . . . . 75 

For entering up judgment, or a copy thereof . 18f 

For every scire facias^ and recording the return, . 50 
For every execution^. ya. or ca, sa. and recording the 

return, . . . . . .50 

For every writ of eZcg^, .... 30 

For recording the return thereof, for every hundred 

words, . . . . ' . 15 

For a copy of an execution and return, . . 25 
For recording the award of arbitrators, viewers, audi- 
tors, &c. for every hundred words, . .15 
For every order to witness for attendance, and copy 
thereof, to be charged to the party for whom he is 

summoned, • . . . . 25 

For issuing an «lttachment thereon, for non-payment, 18f 






1 



FEES — TO CLERKS OF SUPERIOR COURT. 341 

For taking bonds for injunctions, certiorari, superse- 
deas, or writ of error,, .' . . 25 

For a copyjthereof, if required, . . .20 

For filing such bond, - . . . , 10 

For recording the acknowledgment of satisfaction of a 

judgment, . . . . , 12^ 

For a summons for witness oy witnesses, . . 25 

For administering an oath in court, not relating to the 
trial of a suit there depending, and certifying the 
same, • • • • ^ • • ^o 

For the^ copy of an account, for every hundred words, 12 J 

For filing every attachment granted by a judge or jus- 

^ tice, , ; . . . . 10 

For each summons for garnishee or gamishees,^ On such 

attachment, . . . , . 18f 

For swearing and taking the examination of a garnishee 
or garnishees, or any attachment, and entering the 
same on record, . • , , 25 

For every subpcena in chancery, or writ of injunojtion, 50 

For filing each bill, answer, or other pleadings in chan- 
cery, . . . . . . 12J 

For an order to advertise, or order of survey ajid copy 

thereof, . . . • . . 37J 

For recording a connexion of surveys in a surveyor's 
report, for every survey laid down in such con- 
nexion, with its references, . , . 25 

For a copy thereof, each, , . , . 12j 

For recording the report of the surveyor, for every 

hundred words, . . . . 12 j^ 

For a copy thereof, for every hundred words, . 12|- 

For a commission to take depositions, . . 50 

For a copy of interrogatories to accompany siich peti- 
tion, for every hundred words, .. . 12J 

For filing the depositions of each party, . . 12 J 

For entering a decree in chancery, at large, for every 

hundi'ed words, " , < . . . 20 • 

For every writ de idiota inquirenda, or writ of lunacy, 25 

For recording the return, and inquest thereon, for every • 

hundred words, . . ' . . . 15 - 

For every writ of ad quod damnum, or other writ in 

the nature thereof. . . . ^^ 50 • ^ 

For recording the return, and inquest thereon, for every ■ . 

hundred words, . . • . • 15 

For every writ o^ certiorari, wnt of error, prohibition, 

mandamus, or any other writ in the nature thereof, 50 

For filing the same with the return, . . . 10 

For making a complete record of any cause, after final 
judgment, for every hundred words, or copy of 
the same, . , . • . . . 12 j- 

For copy of any paper or record, not herein otherwise 

provided for, for every hundred words, - ' 12 J 

For a search out of term time^ for anything above a 
years i^tatiding, where no copy is required, and for 
readiing the samoy . . • . 12^ 

For taxing costs, or copy thereof, . . '.25 
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342 FEES— TO CLKRKS OP THE COUNTY COURTS. 

For every necessary certificate to which the seal of of- 
fice is required, and afHxing seal, . . 60 
Taking any and every bond, . . .50 
For every necessary certificate not otherwise provided 

for, or copy thereof, . . . 12j 

For every order of continuance in court, , . 6 J 

For entering finding of indictments, or 'filing informa- 
tion, ..... 25 
For arraigning prisoner, and entering plea, . . 50 , 
For taking recognizance, ... 50 
For swearing and entering grand juries, issuing sum- 
monses on presentments, and informations, and for 
witnesses, swearing juries, and witnesses on pre- 
sentments, and indictment, where the party is not 
convicted, taking recognizance of prosecutions, wit- 
nesses, and de&ndants, certifying allowances to 
the sheriffs, constables, and guards, and for all pub- 
lic services not herein otherwise provided for, to 
be paid from the public treasury on certificates of 
the court, to which such clerk shall belong, a sum 
per annum not exceeding. . . 50 00 



Clerk of the 
county court. 



TO THE CLERKS OF THE COUNTY COUIITS, 

For the like services by them performed, the same fees 
as are herein allowed to the clerks of the superior 
courts. 

For recording the probate of any will, or testament, and 

for letters testamentary thereon, • . 1 00 

For recording a will, testament or codicil, for every 

hundred words, .... 12J 

For administering oath to executors, or administrators, 

and taking bond and recording the same, . 1 00 

For letters of administration and order granting the 

same, . . . . . 1 00 

For order appointing appraisers of an estate, and for copy, 25 

For recording ^n inventory, appraisement, for execu* 
tors, administrators, or guardian's accounts, for 
every hundred words, . . . 12j. 

For order for tavern license, and taking bond, . 50 

For a copy of tavern rates, . . . 25 

For issuing a marriage license and taking bond, .100 

For recording certificate of marriage, to be paid when 

license is issued, .... 50 

For recording certificate of estray, and copy for adver- 
tising at the couit-house, . . « 50 

For an order binding out apprentice, and copy of the 

same, ..... 50 

For recording indenture of apprenticeship, . 50 

For filing appeal from a justice of the peace, docketing 

same, and all services incident thereto in court, 59 

For recording a deed of bargain and sale of lands, slaves, 
or otljer personal estate, whether by mortgage or 
not, and every certificate thereon, for every nun* 
dred words, : , . . 12J 
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For issuing a commission for taking the privy examina- 
tion o£ QLjeme covert^ &c. to a deed for lands, 

For recording the same, with the return thereof, for 
every hundred words, 

For recording a letter of attorney with the certificate 
thereon, or for a copy thereof, for ev«ry hundred . 
words, . . ' . . . , 

For .recording any bond, note, article of agreement, or 
any other wnting not herein provided for, for every 
hundred >Yords, .... 

For a copy thereof, for every hundred words, . 

For entering and copying orders for viewing and open- 
ing roads, for order! appointing overseers of roads, 
and copying the same, for orders for appointing 
. overseers of the poor, and copying the same, and 
for all other public services for which no particu- 
lar fee is herein specified or allowed, to be paid 
from the public treasury, out of the county funds, 
on a certificate of the court to which the clerk be- 
longs, a sum not exceeding per 'annum, , 25 00 
Providedf That no fee shall be allowed for issuing ^are 
Jhcias against defaulting jurors, where they may be exoused 

by the court. 

•It shall not be lawful for the clerks of the circuit or 

county courts to demand or receive any fees for swearing and 

certifying the attendance of any jurors in their respective 

courts, 

' **Said clerks shall not be entitled to demand a fee from any 

witness for swearing, or certifying his attendance as a witness, 

but the fee for such service shall be taxed in the bill of costs, 

and collected as th6 other costs may be. ' 



TO THE CLERK OF THE SUPREME COURT. 

* The clerk of the supreme court of errors and appeals shall 
be entitled to double the fees allowed by law to the clerks of 
the superior courts, for like services. 



l» 1832— (37) 
Seel,'] 



CIerk» not to 
denmnd fee» 
from jurors for 
certifying at- 
tendance. 

Nor for witnes- 

Fee to be tax- 
ed in bill of 
costs. 

[c 1816— (8) 
SecA,'] 

Clerk of the 
Mpreme court. 



TO THE SHERIFFS. 

For levying an attachment oli the estate of an abscond- 
ing debtor, . . . . . 1 50 
For summoning garnishee, . . . - . 50 
For selling property attached, the same as for selling on 

AjieriJfacKis, 
For serving capias ad respondendum^ or other mesne 

process, . . . , . 1 00 

For returning writ in sheriff's office, . " . 12^ 

For returning capias, or other mesne process, . 12\ 

For leaving copy of writ with defendant, . . 25 

For taking bail bond, assignment thereof, and returning 

the same, . . . . . * 50 



Sh^if. 



344 FEES--TO the she&iffs. 

For summoniiig each witness, .50 

For empannellmg a jmy in each cause, where a jury 

is sworn, . ... . ' . 25 

For executing a huhere facicu possessionem, . 2 00 

For making a deed to purchaser of real estate, sold or 

executed, . ' < . . 2 00 

For removing a pri^ner,- for every mile going, and re- 

turaing, .. • . . A 5 

For every day's attendance with such prisoaer on the 

judge, in vacation, . . ^ . 2 00 

For committing a prisoner to jai, or releasement, • 50 
For victualling a prisoner per day,* . . 40 

For serving a declaration in ejectment, and copy thereof, 

on each tenant in possession* • . . 1 00 

For leYjaigJieri Judas, and making money thereon, for 

the first hundred dollarsu five per cent.; for all 

sums above one hundred dollars and not escceeding 

two hundred dollars, four per cent.; for every . 

hundred dollars over, in said execution, two and 

one-half per cent. ' 
For lev y'mg fieri facias, where sale is stayed by injunc- 

tion,t)r supersedeas, or not sold for want of bidders, 
. or other cause, one-half of the above commissions. 
For evei^ ca. sa, on each defendant, and commitment, 1 00' 
For makmg money on ca, sa, same commissions as are 

allowed on ^fierijhcias. 
For executing a condemned person,- and all incidents 

thereto, . * . . . . 10 00 

For putting a person in the pillory or stocks, by order 

of court, . . . . . ^ 1 00 

* For whipping a free person by order of court, . 2 00 

For wh^jping a slave by ordei: of court, to be paid 

by die owner, ^ . . . ' * . 1 00 

For summdningajury upon any inquisition in the county • 
^ and attending on said jury and taking inquest, per 

day, . . . . . .2-00 

For serving subpoena in chancery, for each defendant, 50 * 
Returning same, . ' . . . 12 J 

. ^ For serving *a/«/«cww on each defendant, ' . ^50 

For servinff every person with a summons not herein 

proyi<&d for, . . • .. ■. SO 

For serving* an attachment for contempt, and returning 

same, . . . . . '1 00 

For victualling a runaway slave, in ja;il, per day,* . 40 
For advertising such slave, . . . ' ' 1 00" 

For advertising and selling an estray, ". .' 1 00 

For taking a bond, in virtue of his office, other than is 

hereii^ provided for, . ... , . 50 

For'taking bonds of every kind^ -. . .50 

For<empanne]ling grand juries, advertising and attend- 
ing elections, serving all public orders, of all courts 
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* ^or'yictualline a slave, 25 eents per day (by aet of 1B33). See ''Prisons 
and prisoners,'' — $ 19. 






FEES— CORONER — ^fUDGE OP COUNTY COURT— NOTARIES. 

in his county, and for all other public services, 
not herein otherwise particularly provided for, a 
sum not exceeding per annum, to be allowed and 
certified by the superior court, and paid out of 
the public treasury, . .. . . 50 00 

Provided^ That no fee shall be allowed for scire Jacias 
, against defaultingjurors, ^l^ere the same may be. 
excused by the cotirU 
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'TO THE CORONER. 

w 

* For taking an inquisition on a dead body; . . 10 00 Coroner. 

For all services done by him, the same fees as are al- 
lowed to sheriffs for similar services. « 
"^ The fees allowed to coroners for holding inquests 

shall be paid out of the county treasuries. [a 1823— (5) 

Sec.36.1 



TO THE JUDGE OF THE COUNTY COURT. 



. For examining, stating and reporting each account x)f 

eJcecutors, adininistrators, or gusCrdians, . . 1 00 

, For sheet,* more than one, contained in each account, 60 

^ The judges of the county court shall take and receive . 
toe following fees, to be paid by the party apply- 
ing for the business, viz : ' ' 
For granting letters testamentary, or letters of adminis- 
tration, . • . . " . . . 1 75^ 
^ For order of appraisement, . , . 1 OOt 
For order of 3alci, . . . 1 00 
ITbr order a|ypointing a guardian, . . * . 1 00 
. For order removing adxninii^trator or guardidin, . 1 00 
Por all necessary ordera on writs of ^ quod damnum, 2 00 
For dH other necessary orders ilt the management and 

settlement of estates, each, .... 50 

For aH other orders in county business, except when the 

,county or state is directly interested, each, -• 50 
Aiid 6tk all judgments in civd cases in term time, thq^ 
tax fee now allowed by law for a jury, shall be 
'paid to the said judges. 
la all litigated eases, respecting wills, mills, asid ferries, 2 00 
AU of whieh fees shall be taxed in the bill of costs, 
WbA eoHected by the clerks, and p«dd over to the 
judges. 



Judge ofcoun- 
ty court. 



b 1821— (4) 
See. 26.] 



> Aot df F^braavy $,» 1307. Sec' 9. ''A sl^et of writing within the mean* 
iog^of tliia sQt, fthoU cofttain one hundred words." 
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F££ S— NOT A BIES— ATTO RN BVS— SOLIC ITORli . 



TO NOTARIES PUBLIC. 

Nouriot put For protesting any bill, registering and seal, . . 1 50 

'"^' For ftttesbng Tetters of attorney, uid seal, 50 
For notarial affidavit to an account or odier wridog, and 

seal, ... . . 50 

For registering a foreign bill protestedi with certificates, 75 
For registering a protest of a bill of exchange, or note, 

for non-payment or noD-acceptance, . 50 

For ereiy o^ or affinoadon, and seal, . . .50 

For a notarial procuration, and seal, . 1 00 

For certifying sales at auction, and seal; - 75 

^ For taking proof of debts, to be sent abroad, or proof 

and acknowledgment of letters of attorney, and 

seal, 75 

For protest in insurance cases, and seal, . . 1 00 



TO COUNSELLORS AND ATTORNEYS AT LAW. 

Anorneri ai For prosecuting or defending a suit in the county court, 4 00 
"■ For like services in the superior courts, . 6 00 

For prosecuting or defending a suit in chancery, . 15 00 

For prosecuting or defending a mixed or real action, 
where the tide or bounds of lands are in ques- 
tion, . . . . 20 00 
fl814— (4) "ForallBumsunder two hundred dollars, (in the supe- 
Sec. 2.] j^jjj. court) the attorney's fee shall be the same as 

in the county court. 
[}• ISSO — (4)' '' In all cases decided in the supreme court, the successful 
Sec. 4.] party shall be entitled to the same fee which ig now allowed in 

I' 1SI5— (IS) etancery canses in the circuit court:' and the party prevaJlii^ 
Ste. 4.1 in any g^i which may be brought in any of the courts in this 

Mr"^^^tlBd^ territory, shall be considered as entitled to the tax-fee allowed 
lu.fee. the attorney, and recover the some against the party cast in 

the suit. 



TO THE ATTORNEY GENERAL & SOLICITORS.' 

[tB2B— (33) 1. The attomev general and the several solicitors, shall 
Sec. 1.] receive the same fees for prosecuting to conviction, any slaves 

Fees for pro- charged widi capital offences, as now aUowed by law in other 
»iction*'°>ta»e '^*^^' °''*^'^® ^"''^ ^'™^^ P^'^°'"'°^*^° fundprovided for 
charged with the paymeiit of slaves pumsbed capitally: Provided, That no 
cBpiul offeoee. fee ibr any one conviction shsll-exceed ten dollars: and no fee 
shall be allowed by the comptroller unless the same is certi- 
fied to bo correct by the judge who may preside at the trial. 

lb See II ^' ^^ ^^^^ herem aUowed, shall be taxed and allowed in the 

FeeitotMUK- ^'^^ *^^ '^'^^ ^^ ^' ^^ where the services respectively shall 

' See "Attoraey General sod Solicitora." 



PEES— SOLICITORS — ^TAXATION AND COLLECTION. 347 

have been rendered, but not more than one copy of any matter ed in the bill of 
shall be allowed in the bill of costs, neither shall the clerk tax costs, 
more than -one attorney's fee in the bill of costs, although more 
attorneys than one may have been employed on the same side 
of ^e suit; and if an v plaintiff or defendant, his or her attor- 
ney, shall take out copies of his or her own declaration or plead- 
ings, or of his or her own papers in, any cause or of any^ 
common order made in such cause, the charge of such copies 
shall not be allowed in the bill of costs, although such party 
recovers. 

3. And' to the end that all persons chargeable with any of j^, ^^^^ 12, 
the fees aforesaid, may certainly know what the same was Clerks & she- 
charged, every clerk and sheriff shall keep a fee book, which riffs to keep fee 
incase of the clerk shall be considered, and is hereby declared ^**^* 
to be one of the books belonging to his office, and shall enter 
therein in a regular account to be opened for that purpose, 
every fee for each ^nd every district service by him rendered, 
charing for every particular article in words at full length, in 
the same manner as the fees aforesaid; and the said fee-book 
shall be free for the inspection of every person wishing to see 
the account of fees charged against him therein ; and there shall 
be a regular index made to such books, pointing to the folio, in 
which the respective accounts are contained; and no clerk or 
sheriff shall be allowed to take or demand any fee for any ser- 
vice by him performed, which shall not be justified by the 
charge made, and entered in his fee-book as aforesaid. ■ 

. 4. None of the fees hereinbefore mentioned, shall be paya- /j ^^^^ 13 
ble by any person whatsoever, until there be produced, or Bill of fees to 
ready to be produced unto the person owing or chargeable be produced, 
.with the same, a bill, or account in writing, containing the par- 
ticulars of such fees, signed by the clerk or officer to whom 
such fee shall be due, or by whom the same is chargeable, re- 
spectively; in which bill or account, shall be expressed, in 
words at length, as the fees aforesaid are allowed by this act, ' 
evei^y fee for which money shall be demanded ; and in all cases 
where any person shall be presented or indicted by the grand 
jury, and shall be dischaifged from such presentment or indict- 
ment, neither the clerks nor sherifib shall Qharge fees for the 
same, but it shatU be deemed to be included'in the public servi- - 
ces"; but if the party or parties so presented or indicted, shall 
be convicted, tne clerk and sheriff shall charge him, her, or 
them, with all fees accruing thereon. 

5. If any officer before named, shall take greater or other /*. Sec. 14. 
fees than are hereinbefore allowed them, for any service to be Officers taking 
done in his^ office, or shall demand and take any ot the fees t^ refundT^ve^ 
aforesaid for services not actually rendered, the officer so of- fold, 
fending, shall forfeit and pay to the party injured, -five times 

the sum so unlawful^ demanded and taken, to be re'bovered 
before any court having cognizance of like sums. • 

6. It s^all be lawful for the clerks of the several courts 1807— (14) 
within this territory, when suits are dctermine4 and fees not ^^<^-8. 

jiaid by the party from whom they are due, to make out execu- execution *^f"^ 
tions, directed to the sheriff of the county where the party re- fees when not 
sides, audit shall be lawful for the registers of the several or- paid, 
phans' courts to make out executions in like manner for the 
fees that may become due the. officers of said courts, by virtue 
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of this act, directed to the sheriff of the proper couDty; and 

the said sheriff shall levy the same, by virtue of said execution 

as in other cases, and to the said execution shall be annexed a 

copy of the bill of costs, of the fees on which such execution 

be wmexd* to ^^^^^ iwue, written in words at length, without any abreviadon 

execution. whatever; and all executions issuing without the copy of such 

bill of costs, shall be deemed illegal, and no sheriff shall serve 

or execute the same. 

1823 — (30) 7. It shall not be lawful for any constable, sheriff, or coroner. 

Sec. 1. in this state, to calculate, exact and collect, commissions on the 

^*SS"^* ed ^^^^ taxed on any execution or executions put in their hands ; 

for collecting ^^' ^^^ ^^^y demand and coU^ct the commissions allowed by 

costs. law on the principal, damages, and interest. 

lb. Sec. 3. 8. The law of costs shall be deemed and held as a penal 

Law of co«t8, law, and no fees shall be taken, but in cases expressly provided 

penal. for by law. * • 

1839 — (9) 9. It shall be the duty of the several clerks of the circuit 

Sec. 1. and county courts of this state, to have and keep posted up in 

Clerks to post ^ conspicuous place in their respective offices, a complete list 
TOg"a Hat" of ^^ ^^ ^® ^^^^ allowed by law to the clerks of the circuit and 
clerks' and she- couuty courts of this State, and to the sheriffs; and shall also 
riffs* fees. keep a copy ready to be produced on the application of any 

person who may wish to see the same ; and on failing to com- 
ply with the provisions of this act, such clerk or clerks, so 
failing, shalfnot be authorized to receive or collect any fees 
fqr any services renijered during the time of such failure. 




TO JUSTICES OF THE PEACE. 

1829— (2) 
^^^' V , 10. Justices of the peace shall be entitled to demand the 

Justices' flees, following fees, for their services, and not other or more, to 
wit: 

For celebrating the rights of matrimony, . 2-00 

For warrant to apprehend a person or persons charged 

with an oWence against the state, . . 37^ 

For a sealpch or peace warrant, . 25 

For a warrant in civil cases, and proceedings thereori to 

judgment, . . . . . 37^ 

For a Warrant in qui tarn cases, and proceedings ^re- 

on to judgment, .... 50 

For every subpoena for witnesfe or witnesses, . 12J 

For each execution, and taxing costs thereon, . > 37 J 

For every attachmeut, taking bond and affidavit, -1 QO 

For summons for garnishee and taking examination, 2f%\ 

For judgraeat and order of sale on attachment, . 3&' 

For hue jind cry, . . •*.-.. 25. 

For each appeal-, including l;ond- and c^rtifyHig pro- 

'ceedings, . . * . , ; 75 

For taking each stay or* #the^bbndi ^ . 25 

For administering an oath, atid certifying. the same . '12J 
Fortaking depositions by virtue of a dedimus potesta* 

tem, for every hundred words, . . 1^ 

For every necessary certificate,, not otiierwise provided 

for by law, . . . • . . .25 
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25 

^^ 
50 

50 

50 
25 
50 



For docketing each cause, 

For each judgment on a forthcoming bond, or summary 
proceedings without warrant, 

For a transcript of proceedings when required, other 
than those sent up on appeal. 

For issuing a venire Jhcicu, to try the right of property. 

For attending on the trial of the right ol property. 

For summons and certificate of appraisement of estray 
or estrays, . ' • , ■ . 

For each notice or scire Jacicut, or summons in the na- 
ture thereol^ .. . . 

For making a return to a certiorari (other than in cases 
of forcible entry and detainer,) * 
11. Justices of the peace shall be entitled to demand and 

receive the foljowinff fees, in cases of forcible entry and de- 
tainer, forcible detamer, and unlawful detainer, viz : 

For every summons, ' . 

For every venireJacuM, . , . 

For entering copies of complaint, summons, venire fa- 
das, ana evidence offered and rejected, and receivr 
ed when objected to, being a complete record of 
the cause, . 

For subpcBna for witness. 

For swearing the jury, . 

For administering every oath or 

For entering every verdict. 

For entering every judgment. 

For presiding on every trial. 

For issuing a writ of restitution. 

For return to every certiorari, 



30 
40 



affirmation. 



00. 
12 
20 
6 
12 
12 

tfo 

25 

00 



lb. Sec, 2. 

Justices* fees 
in forcible entiy 
and detainer. 



TO CONSTABLES. 

, 12. it shall not be lawful for constables to demand or receive lb. Sec. 3. 

any other fees, for their services, than such as are hereafter Constables' 

mentioned, viz : . \ 

For serving a warrant in civil cases, . 

For summoning each witness. 

For serving search, peace, or other state warrant. 

For conveying a criminal to jail per mile, < ' 

For levying an attachaaent, . . 

For levying an execution. 

For jn^king the money on each execution. 

For conveying a debtor to jail, . . 

FWP whipping a slave (to be paid by the owHeV) by order 
of a justice of the peace. 

For summoning a coroner's inquest, (to be paid by the- 
county,) . . . . - "2 

Foir- attending court, v^Jien sumnlonedbythe sheriff (to* ' 
be paid by the county) per. day, . .1 

For serving each notfce, on each pepson therein named. 

For serving scire facias on each person therein named. 

For taking bail bond, bond for the forthcoming <^ pro- 
perty, or other bcwl lequii^d by law, 



50 
25 
50 
10 
75 
50 
50 
50 

1 00* 



00 

50 
25 
50 



50 
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For keeping property levied on, such sum as the justice • 
beheves just and reasonable, out of the money in 
the hands of said constable, arising from a sale of 
said property, or received by reason of said. levy. 
ib. See, 4. 13. Any other service performed by any justice or consta- 

^^^J^**'*** We, for which no fee is allowed in this act, shall be considered 
excpew. ^gp officio^ and no fee allowed, had, demanded, or received for 

the same. - ' . 

1829— <1 4) 14^ If any sherifl^ coroner, clerk, constable, justice of tite 
Ofieentakinff P®*'^ ^'' ^^^^ officer, shall wilfiilly and knowingly take, ac- 
fees unlawfully cept, or receive, any other or greater fees than are or may be 
liable to indict- allowed by law, for anything done by virtue of his office, or. 
roent. shall take, accept, or receive the fees allowed by law^ before 

they are due, or for services not rendered, every officer so of- 
fending shaH be subject to indictment in the circuit court of 
the proper county, and on conviction, be fined in such sum as 
may be assessed by the jury trying the same, which fine shall 
not be less than five times the amount so wilfully, knowingly, 
and wrongfolly taken. 
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THE END. 
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